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PREFACE 


It  has  been  frequently  remarked,  both  by  lawyers  and  lay- 
men, that  of  the  large  number  of  brilliant  and  successful  ad- 
vocates who  have  adorned  the  profession  of  law,  in  England 
and  America,  few  have  left  behind  them  any  permanent  or 
abiding  monuments  of  their  genius.  The  eloquence  of  the  bar, 
above  all  other  species  of  eloquence,  seeiiis  fated  to  be  short- 
lived and  ephemeral.  It  is  the  peculiar  fortune  of  the  success- 
iiil  advocate  to  live  only  in  the  present  ；  and  while  few  men 
exercise  a  more  powerful  influence  upon  their  times,  few  are 
so  speedily  forgotten.  Whatever  may  be  the  causes  of  this 
singular  phenomenon,  the  fact  remains  unquestioned.  There 
seems  a  peculiar  fitness,  therefore,  in  any  attempt  to  rescue 
from  oblivion  and  to  perpetuate  the  ablest  efforts  of  promi- 
nent advocates,  not  only  as  reflecting  the  character  of  the 
men  themselves^  but  as  presenting  a  rich  field  for  tillage  by 
the  student  of  literature,  of  manners  and  of  laws.  Such  are 
the  views  which  have  prompted  the  undertaking  of  the  present 
edition  of  the  speeches  of  Lord  Erskiue,  who  has  been  fitly 
termed  by  one  of  England's  ablest  orators  and  statesmen,  him- 
self an  occupant  of  the  woolsack,  "  the  greatest  advocate  as 
well  as  the  first  forensic  orator  who  ever  appeared  in  any  age." 

The  present  is  the  most  complete  collection  of  Lord  Ers- 
kine's  speeches  that  has  ever  appeared,  since  it  contains  many 
which  have  never  before  been  published  collectively,  and,  it 
is  believed,  all  of  his  legal  arguments  of  every  nature  which 
were  ever  reported.    Each  speech  is  prefaced  with  a  concise 
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statement  of  the  facts  in  the  case,  to  enable  the  reader  to  bettcf 
understand  the  argument  which  follows.  In  some  instances 
extracts  from  the  pleadings  or  testimony  have  been  giv" 
where  this  course  secraed  preferable,  but  in  all  cases  brevity 
and  conciseness  have  been  kept  constantly  in  view.  A  fev 
of  his  parliamentary  speeches  are  appended  in  the  fourth  slth} 
concluding  volume,  chiefly  for  the  purpose  of  illustrating  tht 
points  of  difference  in  style  and  diction  between  these  and  his 
legal  arguments.  With  this  exception  the  work  is  strictly  con- 
fined to  his  efforts  at  the  bar. 

In  addition  to  the  statements  of  cases,  such  notes  have  been 
appended  as  seemed  advisable  to  aid  in  a  fuller  undcrstandiDg 
of  the  text,  or  to  elucidate  some  obscure  reference,  but  in  no 
case  has  the  slightest  alteration  been  attempted  with  the  text 
itself.  The  principal  sources  of  information  from  which  the 
necessary  data  for  the  compilation  of  the  work  have  been 
drawn,  are  the  excellent,  though  incomplete  edition  of  Ridg- 
way,  the  State  Trials,  the  Term  Reports,  Law  and  Lawyers, 
Campbell，s  Lives  of  the  Lord  Chancellors,  Twiss*  Life  of  El- 
don,  Roscoe's  Eminent  Lawyers,  the  Edinburgh  Review,  and 
the  Gentleman's  Magazine. 

The  extent  and  variety  of  the  topics  covered  by  these 
speeches,  the  vast  research  and  fertility  of  genius  which  they 
display,  not  less  than  their  lofty  eloquence  and  sin  ardent  love 
of  liberty  manifest  throughout  them  all,  fix  their  place  as  legal 
classics,  to  which  the  lawyer  will  forever  turn  with  increasing 
delight. 
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" On  the  10th  day  of  January,  1750,  in  a  small  and  ill-fur- 
nished room,  in  an  upper  *  flat  ，  of  a  very  lofty  house  in  the  old 
town  of  Edinburgh,  first  saw  the  light  the  Honorable  Thomas 
Erskine,  the  ftiture  defender  of  Stockdale,  and  Lord  Chftncel- " 
lor  of  Great  Britaij? ，？  He  thp  third  jand  y oikigesl;  Soit  , 
the  tenth  Earl  oC-tJuclian/  ,a,faii!ily  shigmariy  prolific  in  tal- 
ented men,  not  a  few  of  its  representatives  liaving  attained  dis- 
tinction in  the  learned  professions.  His  education  was  begun 
at  the  High  School  of  Edinburgh,  where  he  spent  some  years. 
The  family  being  obliged,  through  pecuniary  difficulties,  to 
leave  Edinburgh  and  remove  to  St.  Andrews,  he  was  sent  to 
the  grammar  school  at  that  place,  where  he  obtained  a  some- 
what meagre  store  of  classical  learning.  He  afterwards  pur- 
sued a  select  course  at  the  University  of  St.  Andrews,  though 
he  was  never  regularly  matriculated  as  a  member  of  the  Uni- 
versity. 

Of  his  school  life  littlo  need  be  said  beyond  the  fact  that  he 
was  of  retentive  memory,  and,  when  incited  by  any  especial 
stimulus,  capable  of  arduous  labor  and  severe  application.  Still 
it  must  be  confessed  that  he  was  of  rather  indolent  habits,  and  、 
gave  little  promise  of  fiiture  distinction.  His  genial  nature  and 
frank  disposition  made  him  a  favorite  with  teachers  and  pupils, 
and  he  lived  the  usual  uneventful  life  of  an  average  school 
boy. 

While  at  St.  Andrews,  young  Erskine  began  to  mani- 
fest a  somewhat  earnest  desire  to  fit  himself  for  one  of 
the  learned  professions.  His  wishes'  in  this  respect  were, 
however,  doomed,  for  the  time,  to  disappointment.  His  &ther*8 
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Straitened  circumstances  rendered  it  impossible  to  extend  the 
necessary .  assistance,  his  means  having  been  exhausted  in 
the  education  of  the  older  sons.  An  attempt  was  then  made, 
through  influential  friends  of  the  family,  to  obtain  for  him  a 
commission  in  the  army.  This  project  was  soon  abandoned, 
it  being  found  impossible  to  procure  the  desired  commission 
unless  by  purchase,  and  the  family  exchequer  not  being  in  a 
condition  to  warrant  a  purchase.  In  this  exigency  it  was  de- 
cided, somewhat  in  opposition  to  his  own  wishes,  to  soud  the 
•  ••:  youn^  Jad  to  sea.  Accordingly,  through  the  influence  of  Lord 
/•  M&ni^Ilj^^in  tile  ^fUi^  Cff  •XK^,  Jje  entered.  Jthe  Royal  Navy 
as  a  midbliipnMn/itt  tli€  %gQ  of  r^pfCe Jo  Wq^,  • 

He  spent  four  years  in  the  navy,  moitly  in  the  West  Indies, 
and  along  the  American  coast.  Such  limited  opportunities  of 
sslf-culture  as  a  British  man-of-war  presonted  were  not  neg- 
lected by  the  young  midshipman,  and  he  added  considerably 
， to  his  store  of  general  knowledge  during  these  years.  Having 
acted  as  a lieutenant  on  the  home  voyage  of  his  vessel,  he  re- 
fused to  return  to  sea  in  the  capacity  of  midshipman,  and, 
there  being  no  immediate  prospect  of  his  promotion,  he  quitted 
the  navy. 

His  father  dying  at  this  juncture,  and  the  scanty  patriraony 
left  the  young  man  being  insufficient  for  his  education  at  one 
of  the  great  Universities,  he  turned  his  attention  to  the  army, 
aud  his  slender  means  were  invested  in  the  purchase  of  an  en- 
sign's commission  in  the  First  Regimont  of  Foot.  He  entered 
the  army  in  1768,  at  the  age  of  eighteen  years.  The  next  two 
years  may  be  passed  over  as  mengro  in  incident  and  unevent- 
ful in  their  history.  His  life  was  the  usual  monotonous  routine 
of  a  poor  subaltern  in  a  marching  regiment,  stationed  at 
different  provincial  towns.  During  this  period  he  made 
tha  acquaintance  of  Frances,  daughter  of  Daniel  Moore,  Esq., 
M.P.  for  Mario w,  with  whom  he  was  joined  m  marriage  on  the 
21st  of  April,  1770.    Hio  marriage,  though  deemed  imprudent 
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by  many  of  his  friends  on  account  of  his  extreme  youth,  he  be- 
ing then  but  twenty  years  of  age,  resulted  very  auspiciously. 

In  the  same  year  his  regiment  was  ordered  to  Minorca, 
where  he  passed  two  years  in  virtual  exile.  His  time,  while 
at  Minorca,  was  spent  in  a  diligent  and  persistent  study  of 
English  literature.  Milton  and  Shakspeare  were  his  chief 
delight,  though  he  read  and  re-read  Dryden  and  Pope  until 
they  were  familiar  to  him  as  household  words.  The  effect  of 
these  two  years  of  study  may  be  traced  through  his  style  and 
diction  in  after  life,  and  the  culture  thus  attained  stood  him 
well  in  stead  of  a  university  education.  As  illustrating  his 
versatility  of  genius  may  be  mentioned  the  circumstance  of  his 
acting,  for  a  considerable  portion  of  the  time,  as  chaplain  of 
his  regiment. 

Returning  with  his  regiment  to  England,  in  1772,  he  ob- 
tained leave  of  absence  for  six  mouths,  and  immediately  entered 
upon  the  pleasures  which  the  society  of  the  metropolis  afibrded. 
His  literary  tastes,  his  sprightliness  of  manner  and  his  brilliant  • 
colloquial  powers  soon  won  for  him  an  enviable  reputation  in 
society.  He  frequented  the  levees  of  the  celebrated  Mrs.  Mon- 
tagu, where  he  soon  became  a  welcome  guest,  and  mingled 
with  such  men  as  Dr.  Johnson,  Sir  Joshua  Reynolds,  the  Dean 
of  St.  Asaph,  and  other  famous  wits  and  men  of  letters  of  the 
time.  With  more  impetuosity  than  discretion,  he  did  not 
hesitate  to  enter  into  spirited  discussions  with  Johnson,  and  the 
veracious  Boswell  has  recorded  the  admiration  of  the  great 
literary  giant  for  the  poor  ensign. 

In  1773  he  was  promoted,  by  seniority,  to  a  vacant  lieuten- 
ancy. But  military  life  was  beginning  to  lose  its  charms,  and 
the  weary  dragging  about  from  one  provincial  town  to  another, 
with  a  young  family  upon  his  hands,  was  fast  becoming  irk- 
some. During  the  summer  of  1774,  while  stationed  at  a  coun- 
try town  where  the  assizes  were  being  held,  the  " lounging 
Lieutenant "  chanced  to  stroll  into  court  in  the  fiill  uniform 
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of  the  Royals.  Lord  Mansfield,  who  was  holding  the  assizes, 
noticing  hia  uniform,  was  led  to  inquire  who  the  young  officer 
was.  Upon  learning  that  it  was  he  whom  he  had  aided  in 
sendiDg  to  sea  ten  years  before,  he  invited  him  to  a  seat  on  the 
bench,  explained  the  salient  features  of  the  case  on  trial,  and 
showed  him  other  gratifying  marks  of  attention.  Erskine 
watched  the  proceedings  with  the  liveliest  interest,  and,  never 
underrating  his  own  powers,  fancied  he  could  have  made  a  bet- 
ter argument  than  any  of  the  counsel  engaged  on  either  side. 
The  thought  suddenly  occurred  to  him  that  even  he  might  yet 
be  a lawyer.  Being  invited  to  dine  with  Lord  Mansfield  that 
evening,  he  took  the  first  opportunity,  when  they  were  alone, 
of  disclosing  his  desire  for  a  change  of  profession,  and  of 
asking  the  views  of  that  eminent  judge  upon  his  plans.  Mans- 
field, who  had  a lively  appreciation  of  his  talents  as  displayed 
in  conversation,  by  no  means  discouraged  him,  though  he  ad- 
vised consultation  with  his  relatives  before  taking  so  important 
a  step.  Consulting  his  mother,  he  found  to  his  delight  that 
her  views  coincided  with  his  own,  and  the  change  was  accord- 
ingly decided  upon.* 

On  the  26th  of  April,  1775,  he  was  entered  as  a  student 
of  Lincoln's  Inn,  and  on  the  13th  of  January,  in  the  follow- 
ing year,  he  was  matriculated  at  Cambridge,  and  became  a 
Fellow  Commoner  of  Trinity  College.  At  that  time  a  student 
was  required,  in  all  the  inns  of  court,  to  be  entered  five  years 
before  being  called,  unless  he  had  received  the  degree  of  M.A. 
from  either  of  the  Universities.  Erskine's  object,  therefore,  in 
matriculating  at  Cambridge  was  simply  to  keep  his  terms,  and 
obtain  the  degree  to  which,  by  virtue  of  his  rank  as  the  son  of 

♦  In  later  life  he  was  fond  of  quoting  his  mother's  exact  words  in 
advising  the  change  :  "  Tom  must  go  to  the  bar  and  be  Lord  Chancellor." 
Brougham  relates  that  his  faith  in  prophecy  and  in  the  supernatural  led 
him  always  to  consider  these  words  as  prophetic  of  hia  speedy  rise,  and 
of  his  accession  to  the  Great  Seal  without  any  intermediate  preferment. 
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a  nobleman,  he  was  entitled  without  study  or  examination.  He 
so  contrived  as  to  keep  his  terms,  both  at  Cambridge  and  at 
Lincoln's  Inn,  and  for  a  time  retained  his  commis3ion  in  tha 
army,  having  obtained  six  months'  leave  of  absence.  At  the 
end  of  his  leave  he  sold  his  commission,  with  the  proceeds  of 
which,  and  with  such  help  as  could  be  obtained  from  his  friends' 
he  managed  to  defray  his  expenses  at  Cambridge  and  at  Lin- 
coln's Inn. 

His  legal  studies  were  begun  as  a  pupil  of  Mr.  Buller,  after- 
wards Mr.  Justice  Buller,  with  whom  he  had  the  exciting  con- 
test upon  the  trial  of  the  Dean  of  St.  Asaph.  While  in  Bu レ 
ler's  office,  he  devoted  himself  assiduously  to  the  duties  of  the 
place,  and  on  the  promotion  of  that  gentleman  to  the  bench, 
he  entered  the  office  oi  Mr.  Wood,  afterwards  a  Barou  of  the 
Exchequer.  As  may  be  imagined,  he  was,  during  this  period, 
in  very  straitened  circumstances,  and  it  was  only  by  the  exer- 
cise of  the  closest  economy  that  he  was  enaoiea,  with  some  little 
assistance  from  his  mends,  to  struggle  on.  Reynolds,  in  his 
" Life  and  Times,"  relates  that,  "  The  young  student  resided 
in  small  lodgings  near  Hampstead,  and  openly  avowed  that  he 
lived  on  cow-beef,  because  he  could  not  afford  any  of  a  superior 
quality,  dressed  shabbily,  expressed  the  greatest  gratitude  to 
Mr.  Harris  for  occasional  free  admissions  to  Coven t  Garden, 
and  used  boastingly  to  exclaim  to  my  father,  *  Thank  fortune, 
out  of  my  own  family,  I  don't  know  a lord.' ，， 

At  the  end  of  Trinity  Term,  July  3, 1778,  Erskine  was 
called  to  the  bar  by  the  Honorable  Society  of  Lincoln's  Inn, 
but  he  still  continued  his  self-imposed  discipline  in  special 
pleading  with  Mr.  Wood  for  a  year  after  his  call.  The  young 
barrister's  prospects  were  far  from  encouraging.  With  a  grow- 
ing family  depGiident  upon  him  for  support,  without  means, 
and.  without  that  professional  and  social  connection  with  the 
attorney  class  which  insures  briefs  and  retainers,  he  had  little 
reason  to  exDect  that  his  case  would  prove  an  exception  to  the 
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tardy  recogoition  of  professional  merit  for  which  the  English 
bar  has  become  proverbial.  He  doubtless  looked  forward  to  a 
weary  probation  upon  the  back  benches  of  the  court,  among 
the  horde  of  nameless  and  briefless  juniors,  lingering  like  the 
ghosts  upon  the  banks  of  the  Styx,  waiting  wearily  for  a  pas- 
sage over  the  river.  But  his  expectations,  if  such  they  were, 
were  happily  disappointed,  and  his  rapid  advancement  from 
obscurity  to  the  first  place  at  the  bar  was  without  prece- 
dent. 

His  first  retainer  was  in  the  Michaolmos  Term,  after  his 
call  to  the  bar,  in  the  case  of  Captain  Baillie,  Lieutenant 
Governor  of  Greenwich  Hospital,  when  he  was  retained  as 
junior  of  five  counsel,  to  show  cause  against  a  rule  for  a  crimi- 
nal information,  on  account  of  an  alleged  libel  upon  Lord 
Sandwich,  the  First  Lord  of  the  Admiralty,  and  upon  the  offi- 
cers of  the  hospital,  Baillie  having  charged  them  with  abus- 
ing their  trust.  . 

His  connection  with  this  case  was  related  by  himself  many 
years  afterwards  as  follows :  "I  had  scarcely  a  shilling  in  ray 
pocket  when  I  got  my  first  retainer.  It  was  sent  to  me  by  a 
Captain  Baillie  of  the  navy,  who  held  an  office  at  the  board 
of  Greenwich  Hospital ； and  I  was  to  show  cause,  in  the  Mich- 
aelmas Term,  against  a  rule  that  had  been  obtained  in  the  pre- 
ceding term,  calling  upon  him  to  show  cause  why  a  crimi- 
nal information  for  a libel,  reflecting  on  JLord  Sandwich's 
conduct  as  governor  of  that  charity,  should  not  be  filed  against 
him.  I  had  met,  during  the  long  vacation,  this  Captain  Baillie, 
at  a  friend's  table,  and  after  dinner  I  expressed  myself  with  some 
warmth,  probably  with  some  eloquence,  on  the  corruption  of 
Lord  Sandwich  as  First  Lord  of  the  Admiralty,  and  then  ad- 
verted to  the  scandalous  practices  imputed  to  him  with  regard 
to  Greenwich  Hospital.  Baillie  nudged  the  person  who  sat 
uext  to  him,  and  asked  who  I  was.  Being  told  that  I  had  just 
been  called  to  the  bar,  aud  had  been  formerly  in  the  navy, 
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Baillic  excjaimed,  with  an  oath,  *  Then  I'll  have  him  for  my 
counsel ！，  - 1  trudged  down  to  Westminster  Hall  when  I  got  tho 
brief,  and,  being  the  junior  of  five,  who  would  be  heard  before 
me,  never  dreamed  that  the  court  would  hear  me  at  all. 

" Bearcroft,  Peckham,  Murphy  and  Hargrave  were  all  heard 
at  considerable  length,  and  I  was  to  follow.  Hargrave  was 
long-winded,  and  tired  the  court.  It  was  a  bad  omen  ；  but,  as 
my  good  fortune  would  have  it,  he  was  afflicted  with  strangury, 
and  was  obliged  to  retire  once  or  twice  in  the  course  of  his  ar- 
gument. This  protracted  the  cause  so  long  that,  when  he 
had  finished,  Lord  Mansfield  said  that  the  remaining  counsel 
should  be  heard  the  next  morning.  This  was  exactly  what 1 
wished.  I  had  the  whole  night  to  arrange,  in  my  chambers, 
what  I  had  to  say  the  next  morning,  and  I  took  the  court  with 
their  faculties  awake  and  freshened,  succeeded  quite  to  my 
own  satisfaction,  (sometimes  the  surest  proof  that  you  have 
satisfied  others),  and,  as  I  marched  along  the  hall,  after  the 
rising  of  the  judges,  the  attorneys  flocked  around  me  with  their 
retainers.  I  have  since  flourished,  but  I  have  always  blessed 
God  for  the  providential  strangury  of  poor  Hargrave." 

To  appreciate  correctly  this  wonderful  address,  the  entire 
circumstances  attending  the  case  must  be  borne  in  mind.  It  is 
to  be  remembered  that  it  was  the  debut  of  an  unknown  barris- 
ter, but  just  called  to  the  bar,  unpracticcd  in  public  speaking, 
unskilled  in  the  art  of  moving  a  jury,  whose  life,  until  three 
years  previous,  had  been  passed  in  the  not  over-refined  so- 
ciety of  a  man-of-war,  or  in  the  barrack -room  of  a  marching 
regiment,  now  called  upon  to  address  a  court  venerable  in 
years  and  wisdom,  to  succeed  four  eminent  counsel  who  had 
exhausted  the  subject  before  the  poor  junior  could  proceed, 
and  before  a  court-room  packed  to  the  utmost  with  an  eager 
multitude.  In  the  light  of  all  these  attendiDg  circumstances, 
this  maiden  speech,  matchless  in  any  time  or  under  any  cir- 
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cumstances,  may  justly  take  rank  as  the  most  wonderful  foren- 
sic effort  of  ancient  or  modern  times. 

It  is  worthy  of  note  that  in  this,  his  first  speech  at  the  bar,  was 
manifested  that  fearless  and  courageous  disposition  which, 
throughout  his  entire  professional  career,  was  so  marked  a 
trait  of  his  character.  The  venerable  Mansfield,  whose  word 
bad  been  law  in  Westminster  Hall  for  a  quarter  of  a  century, 
observing  Erskine  growing  personal  in  his  allusions  to  Lord 
Sandwich,  the  First  Lord  of  the  Admiralty,  checked  him  with 
the  observation  that  Lord  Sandwich  was  not  before  the  court. 
The  intrepid  young  advocate  burst  forth  with  the  impetuous 
words,  "  I  know  that  Jte  is  not  before  the  court,  but  for  that  very 
reason  I  will  bring  him  before  the  court;"  and  then  followed 
with  an  arraignment  of  the  conduct  of  the  First  Lord  of  the 
Admiralty,  which,  for  bitterness  of  invective,  withering  scorn 
and  fearless  demmciation,  is,  perhaps,  without  a  parallel  in  the 
English  language.  It  is  needless  to  add  that  the  rule  was  dis- 
charged with  costs.  Being  afterwards  asked  how  he  had  dared 
to  face  Lord  Mansfield  with  so  bold  a  front,  . he  replied  that  it 
had  seemed  to  him  as  though  his  little  children  were  plucking 
his  robe  and  saying  to  him,  "  Now,  father,  is  the  time  to  get  us 
bread." 

From  this  time  his  business  rapidly  increased  until  he 
was  in  receipt  of  an  annual  income  of  £12,000.  Owing, 
however,  to  an  absurd  rule  of  practice,  whereby  but  one  coun- 
sel could  be  heard  on  each  side,  save  in  trials  for  high  treason, 
he  had  for  some  time  few  opportunities  of  distinguisliing  him- 
self before  a  jury,  though  he  at  once  obtained  the  best  second 
business  at  the  bar.  Plaintiff's  attorneys,  through  fear  of  his 
being  retained  as  leading  counsel  against  them,  would  secure 
him  upon  their  side,  and,  as  more  experienced  men  were  re- 
tained as  leaders,  he  was  thus  kopt  somewhat  iu  the  back- 
ground. 

His  first  argument  of  importance  before  a  jury  was  deliv- 
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ered  February  5, 1781，  in  defence  of  Lord  George  Gordon,  ar- 
raigned before  the  Court  of  King's  Bench  for  levying  war 
against  the  King,  by  inciting  the  celebrated  "  No  Popery  ，， 
riots  of  1780.  Mr.  Kenyon,  afterwards  Chief  Justice,  was 
leading  counsel  for  the  prisoner,  and  Erskine  stood  second. 
•  Kenyon,  though  well  versed  in  the  technicalities  of  chancery 
practice  and  real  estate  law,  was  but  an  indifferent  advocate. 
His  speech  in  defence,  though  not  devoid  of  merit,  was  a  tame 
affair,  and  at  its  close  the  case  seemed  desperate  indeed.  Ac- 
cording to  the  usual  custom,  Erskine,  as  second  counsel,  should 
have  immediately  followed  his  leader,  before  the  evidence  for 
the  prisoner  was  iu.  But  he  adroitly  managed  to  obtain  con- 
sent of  the  court  to  a  postponement  of  his  argument  until  after 
the  evidence  for  the  defence  was  closed,  the  advantages  of 
which,  in  going  to  a  jury,  are  apparent  to  any  lawyer.  The  evi- 
dence was  not  closed  until  after  raid  night,  when  Erskine  arose, 
as  fresh  and  vigorous  as  thouj^h  but  just  called  into  the  case. 
He  had  not  spoken  five  minutes  when  every  feeling  of  weari- 
ness on  the  part  of  court  and  jury  vanished,  and  they  hung 
spell-bound  upon  his  words.  So  powerful  an  effect  did  his 
speech  have  upon  the  jury,  that,  notwithstanding  the  able  reply 
of  the  Solicitor-General,  and  the  severely  unfavorable  sum- 
luiDg  up  of  Lord  Mansfield,  they  returned,  at  a  quarter  past 
five  in  the  morning,  a  verdict  of  not  guilty. 

This  case  has  been,  not  inaptly,  called  the  "  Case  of  Con- 
structive Treasons  ；"  and  it  is  not  too  much  to  say,  that  iu  con- 
nection with  the  efforts  of  the  same  intrepid  advocate  in  de- 
fence of  the  state  trials  during  the  "  Reign  of  Terror,"  a  dozen 
years  later,  it  sounded  the  death-knell  of  the  pernicious  doc- 
trine of  constructive  treason.*    It  is  impossible  to  select  any 

♦  Boswell  makes  mention  of  Johnson's  rejoicing  tlint  "  Lord  George 
Gordon  had  escaped,  rather  than  that  a  precedent  should  be  established 
of  hanging  n  man  for  constructive  treason." 
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detached  passages  from  the  speech  which  will  convey  an  ade- 
quate conception  of  its  real  merits  and  strength  ；  since, 
though  abounding  in  glowing  sentences  and  dazzling  flashes  of 
eloquence,  these  are  yet  so  closely  interwoven  with  the  texture 
of  the  entire  fabric,  that  to  appreciate  any  isolated  part,  one 
must  of  necessity  comprehend  the  whole. 

In  1783  Erskine  began  his  political  life  aa  a  member  of 
the  House  of  Commons  from  Portsmouth.  His  election  was 
largely  due  to  the  influence  of  Fox  and  the  Whig  party,  and 
high  hopes  were  entertained  of  his  distinguishing  himself 
and  aiding  the  opposition.  These  hopes,  founded  upon  bis 
prestige  at  the  bar,  were,  however,  doomed  to  disappointment. 
It  is  a  remarkable  coincidence  that  his  maiden  speech,  like 
that  of  another  future  Chancellor,  Lord  Eldon,  then  John 
Scott,  was  made  upon  the  introduction  of  Fox's  India  Bill. 
Of  this,  his  debut  in  Parliament,  Lord し ampbel】，  in  his  Lives 
of  the  Chancellors/  says :  "  The  speech  of  the  honorable  mem- 
ber for  Portsmouth  could  not  have  been  so  wretchedly  bad  as 
it  is  represented  in  the  Parliamentary  History from  which  I 
can  not  extract  a  sentence  of.  any  meaning,  except  the  con- 
cluding one that  *  he  considered  the  present  bill  as  holding 
out  the  helping,  not  the  avenging  hand  of  Government.'  But 
all  agreed  in  considering  the  effort  a  failure." 

However  much  his  failure  upon  this  occasion  was  due  to  the 
novelty  of  the  situation,  so  trying  upon  the  nerves  of  a  Dew 
member,  the  chief  reason  is  doubtless  to  be  found  in  his  dread 
of  Pitt,  who  had  even  then  attained  the  zenith  oi  his  fame  as  a 
parliamentary  orator,  and  against  whom  the  friends  of  Erskine 
desired  to  array  their  new  ally.  Pitt's  treatment  of  the  novi- 
tiate was  characteristic  of  the  haughty  Premier,  and  can  be 
traced  to  no  other  foundation  than  jealousy  of  his  superior  at- 
tainments at  the  bar,  where  Erskine  had  always  surpassed  him. 
It  is  related  that  when  Erskine  arose  to  begin  his  speech, 
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" Pitt,  evidently  intending  to  reply,  sat  with  psn  and  paper  in 
his  hand,  prepared  to  catch  the  arguments  of  his  formidable 
adversary.  He  wrote  a  word  or  two.  Erskine  proceeded,  but, 
with  every  additional  seutence,  Pitt's  attention  to  the  paper  re- 
laxed, his  look  became  more  careless,  and  he  obviously  began 
to  think  the  orator  less  and  less  worthy  of  his  atteution.  At 
length,  while  every  eye  in  tho  House  was  fixed  upon  him,  with 
a  contemptuous  smile  he  dashed  the  pea  through  the  paper  and 
flung  them  both  on  the  floor.  Erskine  never  recovered  from 
the  expression  of  disdain  ；  his  voice  faltered,  he  struggled 
through  the  remainder  of  his  speech,  and  sank  into  his  seat 
dispirited  and  shorn  of  his  fame."*  Pitt's  animus  was  still 
more  forcibly  shown  in  his  subsequent  remarks  upon  the  samo 
bill,  when  he  referred  to  Erskine,  who  had  spoken  after  Fox, 
as  "the  learned  gentleman  who  followed  his  honorable 
leader,  weakening  his  argument  as  he  went  along ノ' 

Upon  subsequent  occasions,  however,  he  spoke  with  more 
success,  and  though  never  rising  to  the  rank  of  a  great  par- 
liamentary orator,  he  yet  did  not  hesitate  to  attack  the  Pre- 
mier with  a  warmth  and  a  keenness  of  satire  which  sent  his 
shafts  straight  to  the  mark. 

Despite  the  mortifications  of  his  parliamentary  career,  his 
success  at  the  bar  was  all  the  while  undimraed.  He  had  dem- 
onstrated that,  however  much  he  might  be  excelled  in  the  sen- 
ate, he  was  undisputed  master  of  the  forum,  and  his  triumphs 
ill  this,  his  own  peculiar  field,  were  untarnished  by  his  failure 
in  the  Commons.  In  May,  1783,  through  the  aid  of  Lord 
Loughborough  and  Lord  Mansfield,  he  received  the  disting- 
uished honor  of  a  patent  of  precedence,  which  entitled  him  to 
don  the  silk  gown,  and  to  sit  within  the  bar.    To  the  honor  of 

*  Croly's  Life  of  George  IV. 
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the  profession  it  is  to  be  recorded  that  they  unanimously  in- 
dorsed his  promotion,  without  any  of  that  petty  jealousy  so 
common  against  a  more  successful  rival.  Though  not  yet  five 
years  at  the  bar,  he  Lad,  by  force  of  his  unaided  genius,  at- 
tained its  highest  rank. 

Hitherto  bis  practice  had  been  confined  to  the  King's  Bench 
and  the  Home  Circuit,  in  which  he  was  the  acknowledged 
leader.  By  an  absurd  rule  of  etiquette,  no  barrister  may  be 
permitted  to  manage  a  cause  on  a  different  circuit  from  that 
which  he  usually  attends,  unless  by  virtue  of  a  special  re- 
tainer. If  he  sit  within  the  bar,  and  wear  a  silk  gown,  he 
is  not  at  liberty  to  accept  a  special  retainer  of  less  than 
three  hundred  guiDeas.  These  began  to  flow  in  upon  him, 
after  his  promotion,  from  all  parts  of  England  and  Wales,* 
and  ultimately  increased  to  such  an  extent  that  he  abandoned 
his  circuit  and  devoted  himself  exclusively  to  this  more  lucra- 
tive practice,  being,  as  Lord  Campbell  has  remarked,  "  the 
first  English  barrister  who  ever  took  so  bold  a  step ノ， 

In  the  celebrated  state  trials,  during  the  "  Reign  of  Terror," 
from  1792  down  to  the  end  of  the  ceDtury,  and  even  as  late  as 
1806,  Erskine,  as  might  have  been  expected,  took  a  prominent 
part,  and  invariably  led  for  the  defence.  The  earliest  of  these 
cases  was  the  prosecution  of  Paine  for  the  authorship  of  the 
Rights  of  Man.  A  retainer  for  the  defendant  was  sent  to  Ers- 
kine, but  he  was  earnestly  urged  by  his  mends  to  decline  the 
defence.  His  sense  oi  auty  as  an  advocate,  and  his  feelings 
aa  a  man  were  hostile  to  each  other,  and  his  firmness  was  put 

♦  It  has  been  thought  that  special  retainers  had  their  origin  with  Ers- 
kine, though  there  does  not  seem  sufficient  foundation  for  the  assertion. 
After  his  practice  of  this  kind  had  begun,  and  from  thence  until  he 
quitted  the  bar,  his  aycrage  number  of  special  retainers  was  twelve  per 
year. 
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to  the  severest  test.  Upon  the  one  hand  were  arrayed  his  old- 
est and  most  powerful  friends,  Lord  Loughborough  and  even 
the  Prince  of  Wales  urging  him  to  decline  the  brief,  a  course 
which  would  have  been  far  more  agreeable  to  him  had  he 
merely  consulted  his  own  views.  But  upon  the  other  hand 
was  his  sense  of  duty  as  an  advocate,  called  upon  to  con- 
duct the  defence  of  a  cause  in  the  court  in  wliicli  he  prac- 
ticed, and  whose  brightest  ornament  he  had  been  for  so  many 
years.  Difficult  as  was  the  struggle,  the  advocate  triumphed 
over  the  man,  and  to  his  lasting  honor  be  it  said  that  he  did 
Dot  shrink  from  his  duty.  He  expected  and  was  not  unpre- 
pared for  the  abuse  which  followed.  Scurrilous  attacks  were 
heaped  upon  him  in  the  Goverumeut  newspapers,  and  the 
Prince  x)f  Wales  even  went  so  fkr  as  to  cause  his  removal  from 
the  position  of  Attorney-General  to  His  Royal  Highness.  Up- 
on this  act  of  gross  injustice,  Brougham,  with  his  usual  sting- 
ing sarcasm,  has  well  said  :  "  Certain  it  is  that  the  outrage  ou 
all  common  decency  of  punishing  an  advocate  because  he  does 
his  duty  to  his  client,  was  then  first  perpetrated.  But  it  was 
afterwards  repeated  by  the  same  artist,  in  a  much  more  cele- 
brated instance  ； *  and  the  latter  did  not  tend  to  obliterate  the 
recollection,  or  to  hide  the  shame  of  the  earlier  offence."  It  is 
but  just  to  add  that  some  years  afterward  the  Prince  did  what 
was  in  his  power  to  wipe  out  the  insult,  by  expressing  to  Ers- 
klne  his  conviction  that  he  had  acted  from  the  purest  motives, 
and  by  appointing  him  to  the  office  of  Chancellor  to  the  Prince, 
which  he  held  until  appointed  xx)rd  High  Chancellor. 
The  defence  of  Hardy,  charged  with  treason  in  compassing 


♦  Alluding  to  the  trial  of  Queen  Caroline,  and  the  treatment  which 
Brougham  received  from  George IV.  on  account  of  bis  defence  of  tlie 
Queen. 
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In  tho  ihA't  jicf:  of  the  celebrated  John  Home  To  »ke,  and  also 
of  Tl"'hv',ll,  which  followed  soon  after,  Erskint:  grained  for  him- 

•  Lor'l  El  lon,  in  his  "Anecdote  Book,"  relates  that  on  the  eyening 
of  the  venlici  the  multitivJe  were  so  enthusiastic  in  their  deroonstra- 
lionH  towjinl  Krskine  as  to  take  his  horses  from  bis  carriage  and  draw 
him  home.  He  ad'l，,  however,  that  "  thej  conceived,  among  them, 
imch  a  fancy  for  a  patriot's  horses  a3  not  to  return  them,  but  to  keep 
them  for  their  own  use  and  benefit." 
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self  new  laurels  and  added  largely  to  his  popularity.  The  free- 
dom of  many  corporations  was  voted  liim,  his  portraits  and  busts 
were  sold  by  thousands  throughout  the  kingdom,  and  his 
speeches  for  the  persecuted  prisoners  were  read  throughout  the 
length  and  breadth  of  the  land. 

Upon  the  death  of  Pitt,  in  1806,  the  Whig  party  came  into 
power,  and  Fox  became  Prime  Minister,  Having  followed 
the  great  Whig  leader  for  so  long  a  period  iu  politics,  it  was 
but  natural  that  the  Great  Seal  should  be  tendered  Erskine, 
and  on  the  7th  of  February,  1806,  he  became  Lord  Chancellor 
of  Great  Britain,  and  was  created  a  Peer  of  the  United  Kiog- 
dom,  by  the  title  of  Baron  Erskine  of  Restormcl  Castle.  "  Po- 
litically the  arrangement  was  laudable  ；  but,  judicially,  it  was 
not  to  be  defended."  His  practice  had  never  brought  him  into 
courts  of  equity,  and  the  new  region  over  winch  he  was  called 
to  preside,  was,  to  him,  a  terra  incognita.  He  succeeded  to 
the  office  under  various  disadvantages.  Aside  from  his  want 
of  familiarity  with  equity,  not  the  least  of  these  was  that  he 
was  both  preceded  and  followed  by  Lord  Eldon,  whose  whole 
professional  life,  with  a  short  exception,  had  been  passed  in 
courts  of  equity.  Under  these  circumstances,  it  is  no  dispar- 
agement to  Erskine  to  say  that  he  did  not  equal  his  immediate 
predecessor,  or  that  he  was  inferior  to  many  of  the  illustrious 
men  who  had  held  the  vireat  Seal  bef  ore  him.  Added  to  his 
want  of  familiarity  with  equity  practice,  must  be  mentioned 
his  ignorance  of  real  estate  law,  which  constitutes  so  essential 
a  part  of  the  fitness  of  a  chancellor.  He  made  some  little 
effort  to  remedy  these  defects,  and  being  caught  one  day  with 
a  copy  of  the  leading  digest  of  real  property  law  under  his  arm, 
he  facetiously  remarked  that  "  he  was  taking  a little  from  his 
Cruise  daily,  without  any  prospect  of  coming  to  the  end  of 
it." 

But,  though  he  did  not  reflect  especial  honor  upon  his  high 
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position,  he  yet  brought  no  disgrace  upon  the  office  ；  and  h\a 
decisions,  if  they  did  little  to  advance  the  science  of  equity, 
less  to  retard  it.  He  was  wont,  in  after  years,  to  boast  that 
but  one  of  his  decrees  was  aopealed  from,  and  io  that  he  waa 
sustained.  And,  despite  his  evident  unfitness  for  the  place,  he 
yet  endeared  himself  to  the  equity  bar  by  his  kind  deportraeiit 
and  UQiiorm  courtesy  and  impartiality.  On  the  dismissal  of 
the  Whig  party  from  power,  in  the  spring  of  1807,  he  was  de- 
posed from  office,  Lord  Eldon  resuming  the  Great  Seal. 

Upon  his  retirement  from  the  bench,  he  took  but  little 
part  in  public  life,  though  he  occasionally  participated  in  the 
debates  in  Parliament.  The  usages  of  the  profession  forbade 
his  returning  to  the  bar,  and  the  remainder  of  his  life  was  spent 
in  comparative  seclusion.  His  first  wife  having  died  in  1806, 
lie  afterwards  contracted  another  marriage,  which  resulted  un- 
happily, aud  which  added  not  a little  to  the  discomforts  of  his 
later  years.  The  fortune  which  he  had  amassed  in  practice 
was  dissipated  in  disastrous  speculations,  the  pension  on  which 
he  retired  was  small,  and  the  closing  years  of  his  life  were  har- 
rassed  with  financial  difficulties.  But,  notwithstanding  his 
misfortunes,  he  still  retained  his  strong  hold  upon  the  public 
heart,  and  when  he  chose  to  speak  in  Parliament,  or  to  appear 
in  print,  his  words  were  received  with  the  utmost  respect. 

In  the  autumn  of 1 823,  desiring  to  revisit  Scotland,  he 
took  passage  by  ship  from  Wapping.  The  weather  proved 
unpropitious,  but  Erskiiie,  desirous  of  maintaining  his  reputa- 
tion as  aD  old  sailor,  persisted  in  remaining  on  deck  until  he 
found  himself  seriously  ill.  Inflammatiou  of  the  chest,  from 
which  he  had  before  suffered,  resulted  from  his  indiscretion, 
and  his  situation  became  so  critical  that,  upon  reaching  Scar- 
borough, he  was  put  ashore.  From  thence  he  was  taken  by 
easy  stages  to  AlmoDdell,  the  residence  of  his  sister-iu-law, 
where  he  died,  on  the  17th  of  November,  1823,  iu  the  73d 
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year  of  his  age.  The  remains  were  interred,  without  pomp  or 
ostentation,  in  the  family  burial  place  at  UphalL 

In  private,  and  in  professional  life,  Erskine  was  the  kindest 
and  most  genial  of  men.  His  demeanor  to  the  bench  was  a 
model  of  respectfiil  consideration,  and  he  was  uniformly  court- 
eous to  the  bar.  During  his  twenty-eight  years  of  practice, 
he  never,  save  in  one  instance,  said  a  harsh  or  UDkind  word  to 
the  counsel  opposed  to  him  ；  and  in  that  one  instance  he  made 
ample  amends  by  a  frank  and  instantaneous  apology.  A 
magnetic  presence,  an  exhaust  less  fund  of  conversation,  and 
an  indescribable  charm  of  manner,  endeared  him  to  his  asso- 
ciates. Like  most  noted  lawyers,  he  frequently  enlivened  the 
dull  routine  of  the  courts  with  droll  remarks,  or  with  well- 
timed  jests,  though  he  rarely  made  use  of  such  weapons  in  his 
speeches.  In  an  action  against  a  stable-keeper  for  improperly 
caring  for  a  horse,  the  counsel  who  led  for  plaintiff  remarked 
that  "  The  horse  was  turned  into  a  stable,  with  nothing  to  eat 
but  musty  hay.  To  such  feeding  the  horse  demurred.*'  "  He 
should  have  gone  to  the  country/^  was  Erskine's  ready  retort. 

On  one  occasion,  having  engaged  to  dine  with  the  Lord 
Mayor  od  turtle,  he  was  detained  to  a late  hour  on  the  bench, 
listening  to  a  tedious  and  long-winded  argument  of  Plumer. 
He  was  observed  to  be  writing  very  diligently,  and  it  was 
supposed  that  he  was  taking  notes  of  the  case,  as  was  his  wont. 
But  at  the  conclusion  of  the  argument,  Lord  Holland,  being 
favored  with  a  sisrnt  of  the  Chancellor's  note-book,  found  the 
following  lines  addressed  to  the  prosy  orator  : 

«*  Oh  that  thy  cursed  balderdash 
Were  swiftly  changed  to  callipasli I 
Thy  bands  so  stiff,  and  snug  toupee, 
Corrected  were  to  callipee  ； 
That,  sinco  I  can  nor  dine  nor  oup, 
I  might  arise  and  eat  tlice  up  I" 
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No  advocate  ever  showed  a  finer  tact  or  discrimiuatiou  in 
studying  and  conforming  to  the  feelings  of  a  jury  than  did 
Erskine.  He  narrowly  observed  their  slightest  expression, 
and  gauged  his  words  by  the  standard  of  their  temper  and 
disposition.  There  is  scarcely  a .  single  one  of  his  published 
speeches  in  which  this  peculiarity  is  not  observable.  In  the 
trial  of  Lord  George  Gordon  he  exclaimed :  "Gentlemen,  I 
see  your  minds  revolt  at  such  shocking  propositions  ！ "  In 
his  speech  upon  the  trial  of  the  Dean  of  St.  Asaph,  he  said  : 
" Gentlemen,  I  observe  an  honest  indignation  rising  in  all 
your  countenances  on  the  subject,  which,  with  the  arts  of  au 
advocate,  I  might  easily  press  into  the  service  of  my  friend." 
Ill  the  trial  of  Paiue,  a letter  written  by  the  defendant  was 
read,  referring  to  which  Erskine  said  :  "  I  see  but  too  plainly 
the  impression  it  has  made  on  you  who  are  to  try  the  cause." 
Id  bis  speech  in  behalf  of  Stockdale  he  exclaimed :  "  Gentle- 
men, I  observe  plainly,  and  with  infinite  satisfaction,  that  you 
are  shocked  and  offended  at  my  even  supposing  it  possible 
that  you  should  pronounce  such  a  detestable  judgment."  And 
in  his  most  impassioned  bursts  of  eloquence,  when  one  would 
have  supposed  him  to  be  oblivious  of  surroundings,  and 
entirely  absorbed  with  the  train  of  thought  most  prominent  in 
his  mind,  he  was  all  the  while  carefully  studying  the  laces  of 
the  jury,  and  estiinating  the  probable  effect  of  his  effort.  Nor 
did  he  cease  this  searching  scrutiny  even  after  he  had  closed 
his  address,  but  continued  to  study  their  counteDaoces  during 
the  instructions  of  the  judge,  and  narrowly  watched  its  effect. 
" I  particularly  observed,"  said  he,  in  his  argument  before  the 
King's  Bench,  on  the  rule  for  a  new  trial  in  the  Dean  of  St. 
Asaph's  case, ― " l particularly  observed  how  much  ground 丄 
lost  with  the  jury,  when  they  were  told  from  the  bench,  that 
even  in  BusheFs  case,  upon  which  I  so  greatly  depended,  the 
very  reverse  of  my  doctrine  had  been  expressly  established." 
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Few  men  have  been  more  deeply  impressed  with  the  truths 
of  religion,  which,  fronl  boyhood  to  his  later  years,  exercised  a 
marked  influence  upon  his  character  and  conduct.  Instances 
of  this  abound  throughout  his  speeches.  The  following  elo- 
quent and  touching  passage,  from  his  speech  on  the  trial  of 
Paine,  may  be  taken  as  indicative  of  this  feature  of  his  char- 
acter : " For  my  own  part,  I  have  ever  been  deeply  devoted 
to  the  truths  of  Christianity  ；  and  my  firm  belief  in  the  Holy 
Gospels  is  by  no  means  owing  to  the  prejuaices  of  education, 
though  I  was  religiously  educated  by  the  best  of  parents,  but 
has  arisen  from  the  fullest  and  most  continued  reflections  of 
my  riper  years  and  understanding.  It  forms,  at  this  moment, 
the  great  consolation  of  a life  which,  as  a  shadow,  passes  away  ； 
and  without  it,  I  should  consider  ray  long  course  of  health 
and  prosperity,  (too  long,  perhaps,  and  too  uninterrupted  to 
be  good  for  any  man),  as  the  dust  which  the  wind  scatters, 
and  rather  as  a  snare  than  a  blessing."  Such  glowing  words 
exhibit  sometluDg  more  than  the  advocate  ；  they  show  us  the 
man  himsel£ 

Ceaseless  and  unremitting  study  of  the  English  classics  had 
given  him  a  style  singularly  felicitous,  which,  though  never 
burdened  with  meretricious  ornament,  was  never  wanting  in 
polish  and  grace.  He  rarely  indulged  in  the  use  of  simile 
and  metaphor,  still  more  rarely  in  wit,  but  sent  his  appeals 
straight  home  to  the  reason  rather  than  to  the  taste  and 
imagination  of  his  auditors.  A  remarkable  power  of  logical 
statement,  coupled  with  a  chaste  and  elegant  diction,  rendered 
his  presentation  of  the  dry  est  facts,  or  the  subtlest  details,  a 
pleasure  to  nis  hearers,  and  the  rhythraus  of  his  sentences  was 
surpassingly  beautiful.  In  this  feature  the  celebrated  passage 
containing  the  Indian  Chiei  in  the  Stockdale  case,  is  not  ex- 
celled in  the  language. 

In  person  Erskine  was  of  medium  stature,  slender  in  form, 
and  quick  and  nervous  in  action,  especially  when  moved  by 
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the  stimulus  of  addressing  a  jury  with  a  verdict  to  be  gained. 
His  features  were  regularly  beautiful  and  susceptible  of  an 
infinite  variety  of  expression,  and,  at  times,  lighted  up  with  a 
smile  of  surpassing  sweetness.  There  was  a  magnetism  in  hb 
eye  which  few  could  withstand,  and  it  was  a  common  remark 
that  his  look  was  irresistible  to  a  jury.  They  could  not 
remove  their  gaze  from  him,  and  he  moulded  his  " little 
twelvers,"  as  he  was  accustomed  to  call  them,  at  his  will. 

Such  was  Thomas  Erskine,  in  the  full  noontide  of  hin 
success  at  the  bar,  while  age  had  not  yet  subdued  nor  misfor- 
tune chilled  his  ardent  nature.  There  have  been  profounder 
jurists  ；  there  have  been  abler  judges  ；  there  have  been  wiser 
statesmen  ；  but  as  a  forensic  orator  he  stands  without  a  riva'. 
and  without  a  peer. 

J.  L.  H. 


The  Honorable  THOMAS  ERSKINE'S  First  Speech  in 
Westminster  Hall,  delivered  in  the  Court  of  King's  Bench, 
on  the  24tlt  of  November,  1778. 


Taken  in  Suokt^iiakd  and  f*UBLUHBD,  withtub  rest  of  thi Phockbd-IWOS,  bt  Cai*tain 

Baillib.  uf 1779. 


THE  SUBJECT. 

Captain  Thomas  Baillie,  one  of  the  oldest  Captains  in 
the  British  Davy,  having,  iu  consideration  of  his  age  and 
services,  been  appointed  Ijieutenant-Governor  of  the  Royal 
Hospital  for  Superannuated  Seamen  at  Greenwich,  saw  great 
abuses  in  the  administration  of  the  charity  ；  and  prompted,  as 
he  said,  by  compassion  for  the  seamen,  as  well  as  by  a  sense  of 
public  duty,  endeavored  by  various  means  to  work  a  reform. 

Ill  pursuance  of  this  object,  he  at  various  times  presented 
petitions  and  remoDstrances  to  the  Council  of  the  hospital,  the 
Directors,  and  the  Lords  Commissioners  of  the  Admiralty, 
and  he  had  at  last  recourse  to  a  printed  appeal,  addressed  to 
to  the  ueneral  Governors  of  the  hospital.  These  uovcrnors 
consisted  of  all  the  great  Officers  of  State,  Privy  Counselors, 
Judges,  Flag-Officers,  etc.,  etc. 

Some  of  the  alleged  grievances  in  this  publication  were,  that 
the  health  and  comfort  of  the  seamen  in  the  hospital  were 
sacrificed  to  lucrative  and  corrupt  contracts,  uuder  which  the 
clothing,  provisions,  and  all  sorts  of  necessaries  and  stores 
were  dencient  ；  that  the  contractors  themselves  presided  in  the 
very  offices,  appointed  by  the  charter  for  the  control  of  con- 
tracts, where,  in  the  character  of  counselors,  they  were  enabled 
to  dismiss  all  complaints,  and  carry  on  with  impunity  their 
own  system  of  fraud  and  peculation. 
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But  the  chief  subject  of  complaint,  the  public  notice  of 
which,  as  Captain  Baillie  alleged,  drew  down  upon  him  the 
resentment  of  the  Board  of  Admiralty,  was,  that  landmen 
were  admitted  into  the  offices  and  places  in  the  hospital  de- 
signed exclusively  for  seamen,  by  the  spirit,  if  not  by  the  letter 
of  the  institution.  To  these  landmen  Captain  Baillie  imputed 
all  the  abuses  of  which  he  complained,  and  he  more  than 
insinuated  by  his  different  petitions,  and  by  the  publication  in 
question,  that  they  were  introduced  to  these  offices  for  their 
election  services  to  the  Earl  of  Sandwich,  a  freeholder  of 
Huntingdousli i  re. 

He  alleged  further,  that  he  had  appealed,  from  time  to 
time,  to  the.  Council  of  the  hospital,  and  to  the  Directors, 
without  effect  ；  and  that  he  had  been  equally  unsuccessful 
with  the  Lords  vJommissionei-s  of  the  Admiralty,  during  the 
presidency  of  the  Earl  of  Sandwich  ；  that,  in  consequence  of 
these  failures,  he  resolved  to  attract  the  notice  of  the  General 
Governors,  aud,  as  he  thought  them  too  numerous  as  a  body, 
for  a  convenient  examinatioii  in  the  first  instance,  and  besides, 
had  no  means  of  assembling  them,  a  statement  of  the  facts, 
through  the  medium  of  this  appeal,  drawn  up  exclusively  for 
their  use,  and  distributed  solely  among  the  members  of  their 
boay,iiDpeared  to  him  the  most  eligible  mode  of  obtaining 
redress  on  the  subject. 

In  this  composition,  whicn  was  written  with  great  zoal  and 
with  some  asperity,  the  names  of  the  landmen  intruded  into 
the  offices  for  seamen,  were  enumerated  ；  the  contractors  also 
were  held  forth  and  reprobated  ；  and  the  First  Lord  of  the 
Admiralty  himself  was  not  spared. 

On  the  circulation  of  the  Dook  becoming  general,  the 
Board  of  Admiralty  suspended  Captain  Baillie  from  bis 
office.  And  the  different  officers  and  contractors  in  the 
hospital  who  were  animadverted  upon,  applied  to  the  Court 
of  King's  Bench,  in  Trinity  Term,  1778,  and  obtained  a 
rule  upon  Captain  Baillie  to  show  cause  in  the  Michaelmas 
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Term  following,  why  an  information  should  not  be  exhibited 
against  him  for  a libel. 

All  Captain  Baillie's  leading  counsel  having  spoken  on  the 
23d  of  November,  and,  owing  to  the  lateness  of  the  hour,  the 
Court  having  adjourned  the  argument  till  the  morning  of  the 
24th,  Mr.  Erskine  spoke  as  follows,  from  the  back  row  of  the 
Court,  we  believe  for  the  first  time,  aa  he  had  on】y  been  called 
to  the  bar  on  the  last  day  of  the  Term  preceding. 


THE  HON.   MR.  ERSKINE'S  SPEECH 
CAPTAIN  BAILLIE, 

In  the  Court  of  King's  Bench,  November  24, 1778. 


My  Lord  :  I  am  likewise  of  counsel  for  the  author 
of  this  supposed  libel ； and  if  the  matter  for  con- 
sideration haa  been  merely  a  question  of  private 
wrong,  in  which  the  interests  of  society  were  no 
farther  concerned  than  in  the  protection  of  the 
innocent,  I  should  have  thought  myself  well  justi- 
fied, after  the  very  able  defence  made  by  the  learned 
gentlemen  who  have  spoken  before  me,  in  sparing 
your  Lordship,  already  fatigued  with  the  subject, 
and  in  leaving  my  client  to  the  prosecutor's  counsel 
and  the  judgment  of  the  Court. 

But  upon  an  occasion  of  this  serious  and  danger- 
ous complexion,  when  a  British  subject  is  brought 
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before  a  court  of  justice  only  for  having  ventured 
to  attack  abuses,  which  owe  their  continuance  to 
the  danger  of  attacking  them  ；  when,  without  any 
motives  but  benevolence,  justice,  and  public  spirit, 
he  has  ventured  to  attack  them  though  supported 
by  power,  and  in  that  department,  too,  where  it  was 
the  duty  of  his  office  to  detect  and  expose  them  ；  I 
cannot  relinquish  the  high  privilege  of  defendingr 
such  a  character  ；  I  will  not  give  up  even  my  small 
share  of  the  honor  of  repelling  and  of  exposing  so 
odious  a  prosecution. 

No  man,  my  Lord,  respects  more  than  I  do  the 
authority  of  the  laws,  and 丄 trust  I  shall  not  let  fall 
a  single  word  to  weaken  the  ground 丄 mean  to 
tread,  by  advancing  propositions  which  shall  oppose 
or  even  evade  the  strictest  rules  laid  down  by  the 
Court  in  questions  of  this  nature.  Indeed,  it  woule 
be  as  unnecessary  as  it  would  be  indecent  ；  it  will 
be  sufficient  for  me  to  call  your  Lordship's  attention 
to  the  marked  and  striking  difference  between  the 
writing  before  you,  and  I  may  venture  to  say  almost 
every  other,  that  has  been  the  subject  of  argument 
on  a  rule  for  a  criminal  information. 

The  writings  or  publications  that  have  been 
brought  before  this  Court,  or  before  grand  juries, 
as  libels  on  individuals,  have  been  attacks  on  the 
characters  of  private,  men,  by  writers  stimulated 
sometimes  by  resentment,  sometimes,  perhaps,  by 
a  mistaken  zeal ； or,  they  have  been  severe  and 
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unfounded  strictures  on  the  characters  of  public 
men,  proceeding  from  officious  persons  taking  upon 
themselves  the  censorial  office,  without  temperance 
or  due  information,  and  without  any  call  of  duty  to 
examine  into  the  particular  department  of  which 
they  choose  to  become  the  voluntary  guardians  ；  a 
guardianship  which  they  generally  content  them- 
selves with  holding  in  a  newspaper  for  two  or  three 
posts,  and  then,  with  a  generosity  which  shines  on 
all  mankind  alike,  correct  every  department  of  the 
state,  and  find  at  the  end  of  their  lucubrations  that 
they  themselves  are  the  only  honest  men  in  the 
community.  When  men  of  this  description  suffer, 
however  we  may  be  occasionally  sorry  for  their 
misdirected  zeal,  it  is  impossible  to  argue  against 
the  law  that  censures  tliem. 

But  I  beseech  your  Lordship  to  compare  these 
men  and  their  works  with  my  client,  and  the  pub- 
lication before  the  Court. 

WTio  is  he?— What  is  his  duty?— What  has 
he  written  ？  一 To  whom  has  lie  written  ？ 一  And 
what  motive  induced  him  to  write  ？  * 

He  IS  Lieutenant-Governor  of  the  Royal  Hospital 
of  Greenwich,  a  palace  built  for  the  reception  of 
aged  and  disabled  men,  who  have  maintained  the 
empire  of  England  on  the  seas,  and  into  the  offices 

*  The  reader  will  observe  that  eacH  of  these  terse  sentences  con- 
stitutes a  distinct  branch  of  the  case,  and  from  this  analysis  they 
Are  afterwards  expanded  and  elaborated  at  length. 
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and  emoluments  of  which,  by  the  express  words  of 
the  charter,  as  well  as  by  the  evident  spirit  of  the 
institution,  no  landmen  a^e  to  be  admitted. 

His  duty,  in  the  treble  capacity  of  Lieutenant- 
Governor,  Director,  and  a  general  Governor,  is,  in 
conjunction  with  others,  to  watch  over  the  internal 
economy  of  this  sacred  charity,  to  see  that  the  set- 
ting days  of  these  brave  and  god-like  men  are  spent 
in  comfort  and  peace,  and  that  the  ample  revenues, 
appropriated  by  this  generous  nation  for  their  sup- 
port, are  not  perverted  and  misapplied. 

He  has  written,  that  this  benevolent  and  politic 
institution  has  degenerated  from  the  system  estab- 
lished by  its  wise  and  munificent  founders  ；  that 
its  governors  consist  indeed  of  a  great  number 
of  illustrious  names  and  revered  characters,  but 
' whose  different  labors  and  destinations  in  the  mogt 
important  offices  of  civil  life  rendered  a  deputation 
indispensably  necessary  for  the  ordinary  govern- 
ment of  the  hospital ； that  the  difficulty  of  con- 
vening this  splendid  corporation  had  gradually 
broun*lit  the  management  of  its  aftairs  more  par- 
ticularly under  the  direction  of  the  Admiralty  ； 
that  a  new  charter  has  been  surreptitiously  ob- 
tained, in  repugnance  to  the  original  institution, 
which  enlarges  and  confirms  that  dependence  ；  that 
the  present  First  Lord  of  the  Admiralty,  who,  for 
reasons  sufficiently  obvious,  does  not  appear  publicly 
in  this  prosecution,  has,  to  serve  the  base  and 
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worthless  purposes  of  corruption,  introduced  his 
prostituted  freeholders  of  Huntington  into  places 
destined  for  the  honest  freeholders  of  the  seas;  that 
these  men,  among,  whom  are  the  prosecutors,  are 
not  only  landmen,  in  defiance  of  the  charter,  and 
wholly  dependent  on  the  Admiralty  in  their  views 
and  situations,  but,  to  the  reproach  of  all  order 
and  government,  are  suffered  to  act  as  directors 
and  officers  of  Greenwich,  while  tliev  themselves 
hold  the  very  subordinate  offices,  the  control  of 
which  is  the  object  of  that  direction  ；  and  inferring 
from  thence,  as  a  general  proposition,  that  men  in 
stich  situations  cannot,  as  human  nature  is  consti- 
tuted, act  with  that  freedom  and  singleness  which 
their  duty  requires,  he  justly  attributes  to  these 
causes  the  grievances  which  his  gallant  brethren 
actually  suffer,  and  which  are  the  generous  subject 
of  his  complaint. 

He  has  written  this,  my  Lord,  not  to  the  public 
at  large,  which  has  no  jurisdiction  to  reform  the 
abuses  he  complains  of,  but  to  those  only  whose 
express  duty  it  is  to  hear  and  to  correct  them,  and 
I  trust  they  will  be  solemnly  heard  and  corrected. 
He  has  not  published,  but  only  distributed  his 
book  among  the  governors,  to  produce  inquiry  and 
not  to  calumniate.  , 

The  motive  which  induced  him  to  write,  and  to 
which  I  shall  by  and  by  claim  the  more  particular 
attention  of  the  Court,  was  to  produce  reformation  ； 
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a  reformation  which  it  was  his  most  pointed  duty 
to  attempt,  which  he  has  labored  with  the  most 
indefatigable  zeal  to  accomplish,  and  against  which 
every  other  channel  was  blocked  up. 

My  Lord,  I  will  point  to  the  proof  of  all  this:  I 
will  show  your  Lordship  that  it  was  his  duty  to 
investigate  ；  that  the  abuses  he  has  investigated  do 
really  exist,  and  arise  from  the  ascribed  causes; 
that  he  has  presented  them  to  a  competent  juris- 
diction, and  not  to  the  public  ；  and  that  he  was 
under  the  indispensable  necessity  of  taking  the  step 
he  has  done  to  save  Greenwich  Hospital  from  min. 

Your  Lordship  will  observe,  by  this  subdivision, 
that 1 do  not  wish  to  form  a  specious,  desultory 
defence :  because,  feeling  that  every  link  of  such 
subdivision  will  in  the  investigation  produce  both 
law  and  fact  in  my  favor,  I  have  spread  tlie  subject 
open  before  the  eye  of  the  Court,  and  invite  the 
strictest  scrutiny.  Your  Lordship  will  likewise 
observe  by  this  arrangement,  that  I  mean  to  con- 
fine myself  to  the  general  lines  of  his  defence;  the 
various  affidavits  have  already  been  so  ably  and 
judiciously  commented  on  by  my  learned  leaders, 
to  whom  I  am  sure  uaptain  Baillie  must  ever  feel 
himself  under  the  highest  obligations,  that  my  duty 
has  become  narrowed  to  the  province  of  throwing 
his  defence  within  the  closest  compass,  that  it  may 
leave  a  distinct  and  decided  impression. 

And  first,  my  Lord,  as  to  its  being  his  particular 
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duty  to  inquire  into  the  different  matters  whicli  are 
the  subject  of  his  publication,  and  of  the  prose- 
cutors' complaint.  I  believe,  my  Lords,  I  need  say 
little  on  this  head  to  convince  your  Lordships,  who 
are  yourselves  Governors  of  Greenwich  Hospital, 
that  the  defendant,  in  the  double  capacity  of  Lieu- 
tenant-Governor and  Director,  is  most  indispensably 
bound  to  superintend  everything  that  can  affect 
the  prosperity  of  the  institution,  either  in  internal 
economy,  or  appropriation  of  revenue  ；  but  I  can- 
not help  reading  two  copies  of  letters  from  tlie 
Admiralty  in  the  year  1742;  I  read  them  from  the 
publication,  because  their  authenticity  is  swcrn  to 
by  the  defendant  in  his  affidavit  ；  and  I  read  them 
to  show  the  sense  of  that  Board  with  regard  to  the 
right  of  inquiry  and  complaint  iu  all  officers  of  the 
hospital,  even  in  the  departments  not  allotted  to 
them  by  their  commissions : 

To  Sir  John  Jennings,  Governor  of  Greenwich 

Hospital. 

Admiralty  Office,  April 19， 1742. 
Sir  :  The  Directors  of  Greenwich  Hospital  having  acquaint- 
ed niy  Lords  Commissioners  of  the  Admiralty,  upon  com- 
plaint made  to  them,  that  the  men  have  been  defrauded  of 
part  of  their  just  allowance  of  broth  and  pease-soup,  by  the 
small D ess  of  the  pewter  dishes,  which  in  their  opinion  have 
been  artificially  beaten  flat,  and  there  are  other  frauds  and 
abuses  attending  this  affair,  to  the  prejudice  of  the  poor  nicD  ； 
I  era  commanded  by  their  Lordships  to  desire  you  to  call  the 
officers  together  in  council,  and  to  let  them  know  that  their 
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Lordships  thmk  them  very  blamable  for  suffering  such  abuses 
to  be  practiced,  which  could  not  have  been  done  without  their 
extreme  indolence  in  not  looking  into  the  affidrs  of  the  hospi- 
tal : that  their  own  establishment  in  the  hospital  is  for  the  care 
and  protection  of  the  poor  men,  and  that  it  is  their  duty  to 
look  daily  into  everything,  and  to  femedy  every  disorder,  and 
not  to  discharge  themselves  by  throwing  it  upon  the  under 
officers  and  servants  ；  and  that  their  Lordships  being  deter- 
mined to  go  to  the  bottom  of  this  complaint,  do  charge  them 
to  find  out  and  inform  them  at  ivhose  door  the  fraud  ought  to 
be  laid,  that  their  Lordships  may  give  such  directions 
herein  as  they  sliall  judge  proper. 

I  am,  oir, 

Your  most  obedient  servant, 

Tno.  Corbet. 

Admiralty  Office,  May  7, 1742. 

Sir  :  My  Lords  Commissioners  of  the  Admiralty  having 
referred  to  the  Directors  of  Greenwich  Hospital  the  report 
made  by  yourself  and  officers  of  the  said  hospital  in  council, 
dated  the  23d  past,  relating  to  the  flatness  of  the  pewter  dishes 
made  use  of  to  hold  the  broth  and  pease-pottage  served  out  to 
the  pensioners  ；  the  said  directors  have  returned  hither  a  reply, 
a  cony  of  which 丄 am  ordered  to  send  you  inclosed :  they  have 
herein  set  forth  a  fact  which  has  a  very  fraudulcDt  appear- 
ance, and  it  imports  little  by  what  means  the  dishes  became 
shallow  ；  but  if  it  be  true,  what  they  assort,  that  the  dishes 
hold  but  little  more  than  half  the  quantity  they  ought  to  do, 
the  poor  men  must  have  been  greatly  injured  ；  and  the  allega- 
tions in  the  officers'  report,  that  the  pensioners  have  made  no 
complaint,  does  rather  aggravate  their  conduct,  in  suffering 
the  men's  patience  to  be  so  long  imposed  upon. 

My  Lords  Commissioners  of  the  Admiralty  do  command  mc 
to  express  myself  in  such  a  manner  as  may  show  their  wrath 
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and  displeasure  at  such  a  proceeding.  You  will  please  to 
communicate  this  to  the  officers  of  the  house  in  council. 

Their  Lordships  do  very  well  know  that  the  directors  have 
no  power  but  in  the  manfigemcDt  of  the  revenue  and  estates 
of  the  hospital,  and  in  carrying  on  the  works  of  the  building, 
nor  did  they  assume  any  on  this  occasion  ；  but  their  Lordships 
shall  always  take  well  of  them  any  informations,  that  tend  to 
rectify  any  mistakes  or  omissions  whatsoever  concerning  the 
stntc  of  the  hospital. 

I  am,  Sir, 

Your  obedient  servant, 

Tho.  Corbet. 

To  Sir  John  Jennings, 
Governor  of  Greenwich  Hospital, 

From  these  passages  it  is  plain,  that  the  Admiralty 
then  was  sensible  of  the  danger  of  abuses  in  so  exten- 
sive an  institution,  that  it  encouraged  complaints 
from  all  quarters,  and  instantly  'redressed  them  ； 
for  although  corruption  was  not  then  an  infant, 
yet  the  idea  of  making  a  job  of  Greenwich  Hospital 
never  entered  her  head :  and  indeed  if  it  had,  she 
could  hardly  have  found  at  that  time  of  day,  a  man 
with  a  heart  callous  enough  to  consent  to  such  a 
scheme,  or  with  forehead  enough  to  carry  it  into 
public  execution. 

Secondly,  my  Lord,  that  the  abuses  he  has  in- 
vestigated do  in  truth  exist,  and  arise  from  the 
ascribed  causes.  And,  at  the  word  truth,  I  must 
pause  a little  to  consider,  how  far  it  is  a  defence  on 
a  rule  of  this  kind,  and  what  evidence  of  the  false- 
hood of  the  supposed  libel  the  Court  expects  from 
prosecutors,  before  it  will  allow  the  information  to 
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be  filed,  even  where  no  affidavits  are  produced  by 
the  defendant  in  his  exculpation. 

That  a libel  upon  an  individual  is  not  the  less  so 
for  being  true,  I  do  not,  under  certain  restrictions, 
deny  to  be  law  ；  nor  is  it  necessary  for  me  to  deny 
it,  because  this  is  not  a  complaint  in  the  ordinary 
course  of  law,  but  an  application  to  the  Court  to 
exert  an  eccentric,  extraordinary,  voluntary  juris- 
diction, beyond  the  ordinary  course  oi  justice  ；  a 
jurisdiction  which  I  am  authorized,  from  the  best 
authority,  to  say,  this  Court  will  not  exercise,  unless 
the  prosecutors  come  pure  and  unpolluted,  deny- 
ing upon  oath  the  truth  of  every  word  and  sentence 
which  they  complain  of  as  injurious  ；  for,  although, 
in  common  cases,  the  matter  may  be  not  the  less 
libelous,  because  true,  yet  the  Court  will  not  in- 
terfere by  information,  for  guilty  or  even  equiv- 
ocal characters,  but  will  leave  them  to  its  ordi- 
nary process.  If  the  Court  does  not  see  palpable 
malice  and  falsehood  on  the  part  of  the  defendant, 
and  clear  innocence  on  the  part  of  the  prosecutors, 
it  will  not  stir  ；  it  will  say,  this  may  be  a libel ； this 
may  deserve  punishment  ；  but  go  to  a  grand  jury, 
or  bring  your  actions  ；  all  men  are  equally  entitled 
to  the  protection  of  the  laws,  but  all  men  are  not 
equally  entitled  to  an  extraordinary  interposition 
and  protection,  beyond  the  common  distributive 
forms  of  justice. 

This  is  the  true  constitutional  doctrine  of  infor- 
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mations,  and  made  a  strong  impression  upon  me, 
when  delivered  by  your  Lordship  in  this  Court; 
the  occasion  which  produced  it  was  of  little  conse- 
quence, but  the  principle  was  important.  It  was 
an  information  moved  for  by  General  Plasto  against 
the  printer  of  the  Westminster  Gazette,  for  a libel 
published  in  his  paper,  charging  that  gentleman 
among  other  things,  with  having  been  tried  at  tlie 
Old  Bailey  for  a  felony.  The  prosecutor's  affidavit 
denied  the  charges  generally  as  foul,  scandalous,  and 
false  ；  but  did  not  traverse  the  aspersion  I  have 
just  mentioned,  as  a  substantive  fact  ；  upon  wjiich 
your  Lordsmp  told  the  counsel,*  who  was  too 
learned  to  argue  against  the  objection,  that  the 
- affidavit  was  defective  in  that  particular,  and 
should  be  amended  before  the  Uourt  would  even 
grant  a  rule  to  show  cause  ；  for  although  such  gen- 
eral denial  would  be  sufficient  where  the  libelous 
matter  consisted  of  scurrility,  insinuation,  general 
abuse,  whicn  is  no  otherwise  traversable  than  by 
innuendoes  of  the  import  of  the  scandal,  and  a  den^'al 
of  the  truth  of  it,  yet  that  when  a libel  consisted 
of  direct  and  positive  facts  as  charges,  the  Court 
required  substantive  traverses  of  such  facts  in  the 
affidavit,  before  it  would  interpose  to  take  the 
matter  from  the  cognizance  of  a  grand  jury.  This 
is  the  law  of  informations,  and  by  this  touchstone 
I  will,  try  the  prosecutor's  affidavits,  to  show  that 
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they  will  fall  of  themselves,  even  without  that  body 
of  evidence,  with  which  I  can  in  a  moment  over- 
whelm them. 

If  the  defendant  be  guilty  of  any  crime  at  all,  it 
is  for  writing  this  book  ；  and  the  conclusion  of  his 
guilt  or  innocence  must  consequently  depend  on 
the  scope  and  design  of  it,  the  general  truth  of  it, 
and  the  necessity  for  writing  it  ；  and  this  conclu- 
sion can  no  otherwise  be  drawn  than  by  taking  the 
whole  of  it  together.  Your  Lordships  will  not  shut 
your  eyes,  as  these  prosecutors  expect,  to  the  design 
and  general  truth  of  the  book,  and  go  entirely  upon 
the  insulated  passages,  culled  out,  and  set  heads 
and  points  in  their  wretched  affidavits,  without 
context,  or  even  an  attempt  to  unriddle  or  explain 
their  sense,  or  bearing  on  the  subject  ；  for,  my  Lord, 
they  have  altogether  omitted  to  traverse  the  scan- 
aalous  facts  themselves,  and  have  only  laid  hold 
of  those  warm  animadversions,  wliich  the  recital 
of  them  naturally  produced  in  the  mind  of  an 
honest,  zealous  man,  and  which,  besides,  are  in 
many  places  only  conclusions  drawn  from  facts  as 
general  propositions,  and  not  aspersions  on  them 
as  individuals.  And  where  the  facts  do  come  home 
to  them  as  charges,  not  one  of  them  Ls  denied  by 
the  prosecutors.  I  assert,  my  Lord,  that  in  the 
Directors'  whole  affidavit,  which  I  have  read  re- 
peatedly, and  with  the  greatest  attention,  there  is 
not  any  one  fact  mentioned  by  the  defendant, 
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\vhicli  is  substantially  denied  ；  and  even  when  five 
or  six  strong  and  pointed  charges  are  tacked  to 
each  other,  to  avoid  meeting  naked  truth  in  the 
teeth,  they  are  not  even  contradicted  in  the  lump, 
but  a  general  innuendo  is  pinned  to  them  all ； a 
mere  illusory  averment,  that  the  facts  mean  to 
criminate  them,  and  that  they  are  not  criminal ； 
but  the  facts  themselves  remain  unattempted  and 
untouched. 

Thus,  my  Lord,  after  reciting  in  their  affidavit 
the  charge  of  their  shameful  misconduct,  in  renew- 
ing the  contract  with  the  Huntingdon  butchers, 
who  Lad  just  compounded  the  penalties  incurred 
by  the  breach  of  a  former  contract,  and  in  that 
breach  of  contract,  the  breach  of  every  principle 
of  humanity,  as  well  as  of  honesty  ；  and  the  charge 
of  putting  improper  objects  of  charity  into  the 
hospital,  while  the  families  of  poor  pensioners  were 
excluded  and  starving  ；  and  of  screening  delin- 
quents from  inquiry  and  punishment  in  a  pointed 
and  particular  instance,  and  therefore  traversable 
as  a  substantive  fact  ；  yet,  not  only  there  is  no  such 
traverse,  but,  though  all  these  matters  are  huddled 
together  in  a  mass,  there  is  not  even  a  general 
denial,  but  one  loose  innuendo,  that  the  facts  in 
the  publication  are  stated  with  an  intention  of 
criminating  the  prosecutors,  and  that,  as  far  as 
they  tend  to  criminate  them  they  are  false. 

Will  this  meet  the  doctrine  laid  down  by  your 
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Lordship  in  the  case  of  General  Plasto  ？  Who  can 
tell  what  they  mean  by  criminality  ？  Perhaps  they 
think  neglect  of  duty  not  criminal ； perhaps  they 
think  corrupt  servility  to  a  patron  not  criminal ； 
and  that ii  they  do  not  actively  promote  abuses, 
the  wmKuig  at  them  is  not  criminal.  But  I  appeal 
to  the  Court,  whether  the  Directors'  whole  affidavit 
is  not  a  cautious  composition  to  avoid  downright 
perjury,  and  yet  a  glaring  absurdity  on  the  face  of 
it;  for  since  the  facts  are  not  traversed,  the  Court 
must  intend  them  to  exist  ；  and  if  they  do  exist, 
they  cannot  but  be  criminal.  The  very  existence 
of  such  abuses  in  itself  criminates  those  whose 
offices  are  to  prevent  them  from  existing.  Under 
the  shelter  of  such  qualifications  of  guilt,  no  man 
in  trust  could  ever  be  criminated.  But  at  all 
events,  my  Lord,  since  they  seem  to  think  that 
the  facts  may  exist  without  their  criminality  ；  be 
it  so :  the  defendant  then  does  not  wish  to  crimi- 
nate them  ；  he  wishes  only  for  effectual  inquiry 
ana  information,  that  there  may  be  no  longer  any 
crimes,  and  consequently  no  criminality.  But  he 
trusts,  in  the  meantime,  and  I likewise  trust,  that, 
while  these  facts  do  exist,  the  Court  will  at  least 
desire  the  prosecutors  to  clear  themselves  before  the 
General  Council  of  Governors,  to  whom  the  writinj? 
is  addressed,  and  not  before  any  packed  committee 
of  directors  appointed  by  a  noble  Lord,  and  then 
come  back  to  the  Court  acquitted  of  all  criminality, 
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or,  according  to  the  technical  phrase,  with  clean 
hands  for  protection. 

Such  are  the  merits  of  the  affidavits  exhibited  by 
the  directors  ；  and  the  affidavits  of  the  other  persons 
are,  without  distinction,  subject  to  the  same  obser- 
vations. They  are  made  up  either  of  general 
propositions,  converted  into  charges  by  ridiculous 
innuendoes,  or  else  of  strings  of  distinct  disjointed 
facts  tied  together,  and  explained  by  one  general 
averment  ；  and  after  all,  the  scandal,  such  as  their 
arbitrary  interpretation  makes  it,  is  still  only  denied 
with  the  olci  Jesuitical  qualification  of  criminality, 
the  facts  themselves  remaininsr  untraversed,  and 

O  ヌ 

even  untouched. 

They  are,  indeed,  every  way  worthy  of  their 

authors;  of  Mr.   ，  the  good  steward,  who, 

notwithstanding  the  remonstrances  of  the  Captain 
of  the  week,  received  for  the  pensioners  such  food 
as  would  be  rejected  by  the  idle  var^rant  poor,  and 
endeavored  to  tamper  with  the  cook  to  conceal  it; 

and  of  Mr.  ,  who  converted  their  wards  into 

apartments  for  himself,  and  the  clerks  of  clerks,  in 
the  endless  subordination  of  idleness  ；  a  wretch, 
who  has  dared,  with  brutal  inhumanity,  to  strike 
those  aged  men,  who  in  their  youth  would  have 

blasted  him  with  a look.    As  to  Mr.          and  Mr. 

 , though 丄 think  them  reprehensible  for  join- 
ing in  this  prosecution,  yet  they  are  certainly 
respectable  men,  and  not  at  all  on  a level  with 
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the  rest,  nor  has  the  defendant  so  reduced  dicin. 
These  two,  therefore,  have  in  fact  no  cause  of  com- 
plaint, and  Heaven  knows,  the  others  have  no  title 
to  complain.  ' 

In  this  enumeration  of  delinquents,  the  Rev.  Mr. 
— «~ looks  around  as  if  he  thought  I  had  forgotten 
him.  He  is  mistaken  ；  I  well  remembered  him; 
but  his  infamy  is  worn  threadbare  ；  Mr.  Murphy 
lias  already  treated  him  with  that  ridicule  which 
his  folly,  and  Mr.  PecKham  with  that  invective, 
which  his  wickedness  deserves. 丄 shall  therefore 
forbear  to  taint  the  ear  of  the  Court  further  with 
his  name;  a  name  which  would  bring  dishonor 
upon  his  country  and  its  religion,  if  human  nature 
were  not  unhappily  compelled  to  bear  the  greater 
part  of  the  disgrace,  and  to  share  it  amongst  man- 
kind. 

But  these  observations,  my  Lord,  are  solely  con- 
fined to  the  prosecutors'  affidavits,  and  would, ェ 
think,  be  fatal  to  them,  even  if  they  stood  uncon- 
troverted.  But  what  will  the  Court  say  when  ours 
are  opposed  to  them,  where  the  truth  of  every  part 
is  sworn  to  by  the  defendant  ？  What  will  the 
Court  say  to  the  collateral  circumstances  in  sup- 
port of  them,  where  every  material  charge  against 
the  prosecutors  is  confirmed?  What  will  it  say  to 
the  affidavit  that  has  been  made,  that  no  man  can 
come  safely  to  support  this  injured  officer  ？  that 
men  have  been  deprived  of  their  places,  and  ex- 
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posed  to  beggary  and  ruin,  merely  for  giving  evi- 
dence of  abuses,  wnich  have  already  by  his  exer- 
tions been  proved  before  your  Lordship  at  Guild- 
hall, whilst  he  himself  has  been  suspended  as  a 
beacon  for  prudence  to  stand  aloof  from,  so  that  in 
this  unconstitutional  mode  of  trial,  where  the  law 
will  not  lend  its  process  to  bring  in  truth  by  force, 
he  might  stand  unprotected  by  the  voluntary  oaths 
of  the  only  persons  who  could  witness  for  him  ？" * 
His  character  has,  indeed  in  some  measure,  broken 
through  all  this  malice  ；  the  love  and  veneration 
which  his  honest  zeal  has  justly  created,  have  en- 
abled him  to  produce  the  p^oofe  which  are  filed  in 
Court  ；  but  many  have  hung  back,  and  one  with- 
drew his  affidavit,  avowedly  from  the  dread  of 
prosecution,  even  after  it  was  sworn  in  Court. 
Surely,  my  Lord,  this  evidence  of  malice  in  the 
leading  powers  of  the  hospital  would  alone  Jbe 
sufficient  to  destroy  their  testimony,  even  when 
swearing  collaterally  to  facts,  in  which  they  were 
not  themselves  interested  ；  how  much  more  when 
they  come  as  prosecutors,  stimulated  by  resent- 
ment, and  with  the  hope  of  covering  their  patron's 
misdemeanors  and  their  own,  by  turning  the  tables 
on  the  defendant,  and  prosecuting  him  criminally, 

♦  On  the  trial  of  a  cause,  every  person  acquainted  with  any  fact  is 
bound,  under  pain  of  fine  and  imprisonment,  to  attend  on  a  subpcena 
to  give  evidence  before  the  Court  and  Jury  ；  but  there  is  no  process 
to  compel  any  man  to  m^ko  an  affidavit  before  the  Court. 
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to  stifle  all  necessary  inquiry  into  the  subject  of 
his  complaints  ？ 

Lieutenant  Gordon,  the  first  Lieutenant  of  tlu 
hospital,  and  the  oldest  officer  in  the  navy  ；  Lieu 
tenant  William  Lefevre  ；  Lieutenant  Charles  Lie- 
fevre,  his  son  ；  Alexander  Moore  ；  Lieutenant 
William  Ansell ； and  Captain  AUright,  have  all 
positively  sworn,  that  a  faction  of  landmen  subsiste 
in  the  hospital,  and  that  they  do  in  their  con- 
sciences  believe,  that  the  defendant  drew  upor 
himself  the  resentment  of  the  prosecutors,  from 
his  activity  in  correcting  this  enormous  abuse,  and 
from  his  having  restored  the  wards,  that  had  been 
cruelly  taken  away  from  the  poor  old  men  ；  that 
on  that  just  occasion  the  whole  body  of  the  pen- 
sioners surrounded  the  apartments  of  their  Gov- 
ernor, to  testify  their  gratitude  with  acclamations, 
which  sailors  never  bestow  but  on  men  who  deserve 
them.  This  simple  and  hon<3st  tribute  was  the 
signal  for  all  that  has  followed  ；  the  leader  of  these 
unfortunate  people  was  turned  out  of  office;  and 
the  affidavit  of  Charles  Smith  is  filed  in  Court, 
which, 上 Uiank  my  vrod,  I  have  not  been  able  to 
read  without  tears  ；  how,  indeed,  could  any  man, 
when  he  swears  that,  for  this  cause  alone,  his  place 
was  taken  from  him;  that  he  received  nis  dismis- 
sion when  languishing  with  sickness  in  the  infirm- 
ary, the  consequence  of  which  was,  that  his  unfor- 
tunate wife,  and  several  of  his  helpless,  innocent 
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children,  died  in  want  and  misery  ；  the  woman 
actually  expiring  at  the  gates  of  the  hospital. 
That  such  wretches  should  escape  chains  and  a 
dungeon,  is  a  reproach  to  humanity,  and  to  all 
order  and  government  ；  but  that  they  should  be- 
come prosecutors,  is  a  desrree  of  effrontery  that 
would  not  be  believed  by  any  man  who  did  not 
accustom  himself  to  observe  the  shameless  scenes 
which  the  monstrous  age  we  live  in  is  every  day 
producing.  • 

I  come  now,  my  Lord,  to  consider  to  whom  he 
has  written.  This  book  is  not  published  ；  it  was 
not  printed  for  sale;  but  for  the  more  commodi- 
ous distribution  among  the  many  persons  who  are 
called  upon  in  duty  to  examine  into  its  contents. 
If  the  defendant  had  written  it  to  calumniate,  he 
would  have  thrown  it  abroad  among  the  multi- 
tude ； but  He  swears  he  wrote  it  for  the  attainment 
of  reformation,  and  therefore  confined  its  circulation 
to  the  proper  channel,  till  he  saw  it  was  received 
as  a libel,  and  then  he  even  discontinued  that  dis- 
tribution, and  only  showed  it  to  his  counsel  to  con- 
sider of  a  defence  ；  and  no  better  defence  can  be 
made,  than  that  the  publication  was  so  limited. 

My  Lord,  a  man  cannot  be  guilty  of  a libel,  who 
presents  grievances  before  a  competent  jurisdiction, 
although  the  facts  he  presents  should  be  false  ；  he 
may  indeed  be  indicted  for  a  malicious  prosecution, 
and  even  there  a  probable  cause  would  protect  him, 
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but  he  can  by  no  coiL?tnictioii  be  co^dered  cs  a 
libeller. 

The  case  of  Lake  and  King,  in  1st  Levinz,  240, 
but  which  is  better  reported  in  1st  Saunders,  is 
directly  in  point;  it  was  an  action  for  printing  a 
petition  to  the  members  of  a  committee  of  Parlia- 
ment, charging  the  plaintiff  with  gross  fraud  in 
the  execution  of  his  office.  I  am  aware  that  it  was 
an  action  on  the  case,  and  not  a  criminal  prosecu- 
tion ； but  I  am  prepared  to  show  your  Lordship  that 
the  precedent  on  that  account  makes  the  stronerer 
for  us.  The  truth  of  the  matter,  though  part  of 
the  plea,  was  not  the  point  in  contest  ；  the  justifi- 
cation  was  the  presenting  it  to  a  proper  jurisdie- 
tion,  and  printing  it,  as  in  this  case,  for  more  com- 
modious distribution  ；  and  it  was  first  of  aU  re- 
solved by  the  Court,  that  the  delivery  of  the  pet?- 
tion  to  all  the  members  of  the  committee  was  justifi- 
able ； and  that  it  was  no  libel,  whether  the  matter 
contained  were  true  or  false,  it  being  an  appeal  in 
a  court  of  justice,  and  because  the  parties  to  whom 
it  was  addressed  had  jurisdiction  to  determine  the 
matter :  that  the  intention  of  the  law  in  prohibit- 
ing libels  was  to  restrain  men  from  making  them- 
selves their  own  judges,  instead  of  referring  the 
matter  to  those  whom  the  constitution  had  ap- 
pointed to  determine  it;  and  that  to  adjudge  such 
reference  to  be  a libel  would  discourage  men  from 
making  their  inquiries  with  that  freedom  and  readi- 
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ness  which  the  law  allows,  and  which  the  good  of 
society  requires.  But,  it  was  objected,  he  could  not 
justify  the  printing  ；  for,  by  that  means,  it  was  pub- 
lished to  printers  and  composers  ；  but  it  was  an- 
swered and  resolved  by  the  whole  Court,  that  the 
printing,  with  intent  to  distribute  them  among  the 
members  of  the  committee,  was  legal ； and  that 
the  making  many  copies  by  clerks  would  have 
made  the  matter  more  public.  I  said,  my  Lord, 
that  this  being  an  action  on  the  case,  and  not  an 
indictment  or  information,  made  the  stronger  for 
us  ；  and  I  said  so,  because  the  action  on  the  case  is 
to  redress  the  party  in  damages,  for  the  injiiry  he 
has  sustained  as  an  individual,  and  which  he  has  a 
right  to  recover,  unless  the  defendant  can  show  that 
the  matter  is  true,  or,  as  in  this  case,  whether  true 
or  false,  that  it  is  an  appeal  to  justice.  No ザ， my 
Lord,  if  a  defendant's  right  to  appeal  to  justice 
could,  in  the  case  of  Lake  and  King,  repel a  plain- 
tiff's riffht  to  damages  although  he  was  actually 
damninea  by  the  appeal,  how  much  more  must  it 
repel a  criminal  prosecution,  which  can  be  under- 
taken only  for  the  sake  of  public  justice,  when  the 
law  says  it  is  for  the  benefit  of  public  justice  to 
make  such  appeal ！  And  that  case  went  to  pro- 
tect even  falsehood,  and  where  the  defendant  was 
not  particularly  called  upon  in  duty  as  an  indi- 
vidual to  animadvert :  how  much  more  shall  it 
protect  us,  who  were  sound  to  inquire,  who  have 
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wvii  ten  nothing  but  truth,  and  who  have  addressed 
what  we  have  written  to  a  competent  jurisdiction  ？ 

I  come  lastly,  my  Lord,  to  the  motives  which 
induced  him  to  write. 

The  government  of  Greenwich.  Hospital  is  divided 
into  three  departments :  the  Council,  the  Directors, 
and  the  General  Governors;  the  defendant  is  a 
member  of  every  one  of  these,  and  therefore  his 
duty  is  universal.  The  Council  consists  of  the 
officers,  whose  duty  it  is  to  regulate  the  internal 
economy  and  discipline  of  the  house,  the  hospital 
being  as  it  were  a large  man-of-war,  and  the  Council 
its  commanders  ；  and  therefore  these  men,  even  by 
the  present  mutilated  charter,  ought  all  to  te  sea^ 
men.  Secondly,  the  Directors,  whose  duty  is  merely 
to  concern  themselves  with  the  appropriation  of  the 
revenue,  in  contracting  for  and  superintending  sup- 
plies, and  in  keeping  up  the  structure  of  the  hos- 
pital ； and  lastly,  the  General  Court  of  Governors, 
consisting  of  almost  every  man  in  the  kingdom 
with  a  sounding  name  of  office  :  a  mere  nullity,  on 
the  members  of  which  no  blame  of  neglect  can  pos- 
sibly be  laid  ；  for  the  hospital  might  as  well  liave 
been  placed  under  the  tuition  of  the  fixed  stars,  as 
under  so  many  illustrious  persons,  in  different  and 
distant  departments.  From  the  Council,  therefore, 
appeals  and  complaints  formerly  lay  at  the  Admir- 
alty, the  Directors  having  quite  a  separate  duty, 
and,  as 1 have  shown  the  Court,  the  Admiralty 
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encouraged  complaints  of  abuses,  and  redressed 
them.  But  since  the  administration  of  the  present 
First  Lord,  the  face  of  things  has  changed.  I  trust 
it  will  be  observed  that  I  do  not  go  out  of  the 
affidavit  to  seek  to  calumniate :  my  respect  for  the 
Court  would  prevent  me,  though  my  respect  for 
the  said  First  Lord  might  not.  But  the  very 
foundation  of  my  client's  defence  depending  on  this 
matter,  I  must  take  the  liberty  to  point  it  out  to 
the  Court. 

The  Admiralty  having  placed  landmen  in  the 
offices  that  form  the  Council, a  majority  is  often 
artificially  secured  there  ；  and  when  abuses  are  too 
flagrant  to  be  passed  over  in  the  face  of  day,  they 
carry  their  appeal  to  the  Directors,  instead  of  the 
Admiralty,  where,  from  the  very  nature  of  man,  in 
a  much  more  perfect  state  tlian  the  prosecutors, 
they  are  sure  to  be  rejected  or  slurred  over  ；  be- 
cause these  acting  directors  themselves  are  not 
only  under  the  same  influence  with  the  complain- 
ants, but  the  subjects  of  the  appeals  are  most  fre- 
quently the  fruits  of  their  own  active  delinquencies, 
or  at  least  the  consequence  of  their  own  neglects. 
By  this  manoeuvre  the  Admiralty  is  secured  from 
hearing  complaints,  and  the  First  Lord,  when  any 
comes  as  formerly  from  an  individual,  answers  with 
a  perfect  composure  of  muscle,  that  it  is  coram  non 
judice  ；  it  does  not  come  through  the  Directors. 
The  defendant  positively  swears  tins  to  be  true  ； 
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he  declares  that,  in  the  course  of  these  meetings  of 
the  Council,  and  of  appeals  to  the  Directors,  he 
has  been  not  only  uniformly  over-ruled,  but  insulted 
as  Governor  in  the  execution  of  his  duty  ；  and  the 
truth  of  the  abuses  which  have  been  the  subject  of 
these  appeals,  as  well  as  the  insults  I  have  men- 
tioned are  proved  by  whole  volumes  of  affidavits 
filed  in  Court,  notwithstanding  the  numbers  who 
have  been  deterred  by  prosecution  from  standing 
forth  as  witnesses. 

The  defendant  also  himself  solemnly  swears  this 
to  be  true.  He  swears  that  nis  heart  was  big  with 
the  distresses  of  his  brave  brethren,  and  that  his 
conscience  called  on  him  to  give  them  vent  ；  that 
he  often  complained  ；  that  he  repeatedly  wrote  to 

and  waited  on  Lord  ,  without  any  effect,  or 

prospect  of  effect  ；  and  that  at  last,  wearied  with 
fruitless  exertions,  and  disgusted  with  the  insolence 
of  corruption  in  the  hospital,  which  hates  him  for 
his  honesty,  he  applied  to  be  sent,  with  all  his 
wounds  and  infirmities,  upon  actual  service  again. 
The  answer  he  received  is  worthy  of  observation  ； 
the  First  Lord  told  him,  in  derision,  that  it  would 
be  the  same  thing  everywhere  else  ；  that  he  would 
see  the  same  abuses  in  a  ship  ；  and  I  do  in  my 
conscience  believe  he  spoke  the  truth,  as  far  as 
depended  on  himself. 

What  then  was  the  defendant  to  do  under  the 
treole  capacity  of  Lieutenant-Governor,  of  Director, 
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and  of  General  Governor  of  the  hospital?  My  Lord, 
there  was  no  alternative  but  to  prepare,  as  he  did, 
the  statement  of  the  abuses  for  the  other  Governors, 
or  to  sit  silent,  and  let  them  continue.  Had  he 
chosen  the  last,  he  might  have  been  caressed  by 
the  prosecutors,  and  still  have  continued  the  first 
inhabitant  of  a  palace,  with  an  easy  independent 
fortune.  But  he  preferred  the  dictates  of  honor, 
and  he  fulfilled  them  at  the  expense  of  being  dis- 
carded, after  forty  years  gallant  service,  covered 
Vvith  wounds,  and  verging  to  old  age. :  But  he 
respected  the  laws  while  he  fulfilled  his  duty  ；  his 
object  was  reformation,  not  reproach  ；  he  preferred 
a  complaint, 'and  stimulated  a  regular  inquiry,  but 
suspended  the  punishment  of  public  shame  till  the 
guilt  should  be  made  manifest  by  a  trial.  He  did 
not  therefore  publish,  as  their  affidavits  falsely 
assert,  but  only  preferred  a  complaint  by  distribu- 
tion of  copies  to  the  Governors,  which  I  have  shown 
the  Court,  by  the  authority  of  a  solemn  legal  de- 
cision, is  not  a libel. 

Such,  my  Lords,  is  the  case.  The  defendant, 
not  a  disappointed  malicious  informer,  prying  into 
ofhcial  abuses,  because  without  office  himself,  but 
himself  a  man  in  office  ；  not  troublesomely  inquisi- 
tive into  other  men's  deparl^ents,  but  conscienti- 
ously correcting  his  own  ；  doing  it  pursuant  to  the 
rules  of  law,  and,  what  heightens  the  character, 
doing  it  at  the  risk  of  his  office,  from  which  the 
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effrontery  of  power  has  already  suspended  him 
without  proof  of  his  guilt  ；  a  conduct  not  only 
unjust  and  illiberal,  but  highly  disrespectful  to  this 
Court,  whose  judges  sit  in  the  double  capacity  of 
ministers  of  the  law,  and  governors  of  this  sa<;red 
and  abused  institution.  Indeed,  Lord  Sandwich 
has,  in  my  mind,  acted  such  a  part ~ 

[Here  Lord  Mansfield,  observing  the  counsel  heated  with 
his  subject,  and  growing  personal  on  the  First  Lord  of 
the  Admiralty,  told  him  that  Lord  gandwich  was  not 
before  the  Court.] 

I  know  that  he  is  not  formally  before  the  Court, 
but,  for  that  very  reason,  I  will  bring  him  before 
the  Court  ！  He  has  placed  these  men  in  front  of  the 
battle,  in  hopes  to  escape  under  their  shelter,  but 
I  will  not  join  in  battle  with  them  ；  their  vices, 
though  screwed  up  to  the  highest  pitch  of  human 
depravity,  are  not  of  dignity  enough  to  vindicate 
the  combat  with  me.  I  will  drag  him  to  light, 
who  is  the  dark  mover  behind  this  scene  of  iniquity. 
I  assert,  that  the  Earl  of  Sandwich  has  but  one 
road  to  escape  out  of  this  business  without  pollution 
and  disgrace :  and  that  is,  by  publicly  disavowing 
the  acts  of  the  prosecutors,  and  restoring  Captain 
Baillie  to  his  command.  If  he  does  this,  then  his 
offence  will  be  no  more  than  the  too  common  one, 
of  having  suffered  his  own  personal  interest  to  pre- 
vail over  his  public  duty,  in  placing  his  voters  in 
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the  hospital.  But  if,  on  the  contrary,  lie  continues 
to  protect  the  prosecutors,  in  spite  of  the  evidence, 
of  their  guilt,  which  has  excited  the  abhorrence  of 
the  numerous  audience  that  crowd  this  court  ；  if  he 
keeps  this  injured  man  suspended,  or  dares  to  turp 
that  suspension  into  a  removal, I  shall  then  not 
•  scruple  to  declare  him  an  accomplice  in  their  guilt, 
a  shameless  oppressor,  a  disgrace  to  his  rank,  and 
a  traitor  to  his  trust.  But  as  I  should  be  very 
sorry  that  the  fortune  of  my  brave  and  honorable 
mend  should  depend  either  upon  the  exercise  of 
Lord  Sandwich's  virtues,  or  the  influence  of  his 
fears,  I  do  most  earnestly  entreat  the  Court  to 
mark  the  malignant  object  of  this  prosecution,  and 
to  defeat  it.  I  beseech  you,  my  Lords,  to  consider, 
that  even  by  discharging  the  rule,  and  with  costs, 
the  defendant  is  neither  protected  nor  restored.  I 
trust,  therefore,  your  Lordships  will  not  rest  satis- 
、  fied  with  fulfilling  your  judicial  duty,  but,  as  the 

strongest  evidence  of  foul  abuses  has,  by  accident, 
come  collaterally  before  you,  that  you  will  protect 
a  brave  and  public  spirited  officer  from  the  perse- 
cution this  writing  has  brought  upon  him,  and  not 
suffer  so  dreadful  an  example  to  go  abroad  into  the 
world  as  the  ruin  of  an  upright  man,  for  having 
faithfully  discharged  his  duty. 

My  Lords,  this  matter  is  of  the  last  importance. 
I  speak  not  as  an  advocate  alone  ；  I  speak  to  you 
as  a  man,  as  a  member  of  a  state  whose  very 
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existence  depends  upon  her  naval  strength.  If  a 
misgovernment  were  to  fall  upon  Chelsea  Hospital, 
to  the  ruin  and  discouragement  of  our  army,  it 
would  be,  no  doubt,  to  be  lamented,  yet  I  should  not 
think  it  fatal ； but  if  our  fleets  are  to  be  crippled 
by  the  baneful  influence  of  elections,  we  are  lost 
indeed.  It  the  seaman,  who,  while  he  exposes  his 
body  to  fatigues  and  dangers,  looking  forward  to 
Greenwich  as  an  asylum  for  infirmity  and  old  age, 
sees  the  gates  oi it  blocked  up  by  corruution,  and 
hears  the  riot  and  mirth  of  luxuriant  landmen 
drowning  the  groans  and  complaints  of  the  wounded, 
helpless  companions  of  his  glory,  he  will  tempt  the 
seas  no  more.  The  Admiralty  may  press  his  body, 
indeed,  at  the  expense  of  humanity  and  the  consti- 
tution, but  they  cannot  press  his  mind,  they  cannot 
press  the  heroic  ardor  of  a  British  sailor  ；  and 
instead  of  a  fleet  to  carry  terror  all  round  the  globe, 
the  Admiralty  may  not  much  longer  bp  able  to 
amuse  us  with  even  the  peaceable,  unsubstantial 
pageant  of  a  review.  * 

J  me  and  imprisonment!  The  man  deserves  a 
palace  instead  of  a  prison,  who  prevents  the  palace, 
built  by  the  public  bounty  of  his  country,  from 
being  converted  into  a  dungeon,  and  who  sacrifices 
liis  own  security  to  the  interests  of  humanity  and 
virtue.  ^ 

*  There  had  just  before  been  a  naval  review  at  Portsmouth. 
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And  now,  my  Lord,  I  have  done  ；  but  not  with- 
out thankin^r  vour  Lordship  for  the  very  indulgent 
attention  I  have  received,  though  in  so  late  a  stage 
of  this  business,  and  notwithstanding  my  great 
incapacity  and  inexperience.  I  resign  my  client 
into  your  hands,  and  I  resign  him  with  a  well- 
founded  confidence  and  hope  ；  because  that  torrent 
of  corruption,  which  has  unhappily  overwhelmed 
every  other  part  of  the  constitution,  is,  by  the 
blessing  of  Providence,  stopped  here  by  the  sacred 
independence  of  the  judges.  I '  know  that  your 
Lordships  will  determine  according  to  law;  and, 
therefore,  if  an  information  should  be  suffered  to  be 
filed,  I  shall  bow  to  the  sentence,  and  shall  consider 
this  meritorious  publication  to  be  indeed  an  offence 
against  the  laws  of  this  country  ；  but  then  I  shall 
not  scruple  to  say,  that  it  is  high  time  for  every 
honest  man  to  remove  himself  from  a  country  in 
which  he  can  no  longer  do  his  duty  to  the  public 
with  safety  ；  where  cruelty  and  inhumanity  are 
suffered  to  impeach  virtue,  and  where  vice  passes 
through  a  court  oi  justice  unpunished  and  unre- 
proved. 


Caw  of  THOMAS  CARNAN,  Bookseller,  at  the  bar  ej 
the  JSoute ザ Oammom,  on  iha lOtA  of  May,  1779. 


Al  Tun  IK  Sbokmuka 


THE  SUBJECT. 

By  letters  patent  of  King  James  the  First,  the  StaUoDors' 
Company,  and  the  Universitiea  of  Oxford  and  Cambridge  had 
obt^ed  the  exclusive  right  of  printing  almanacs,  by  virtue 
of  a  suppoeed  copyright  in  the  Crown.  This  monopoly  had 
been  submitted  to  from  the  date  of  the  grant  in  the  previoiu 
century,  until  Mr.  CaruaD,  formerly  a  bookseller  in  St.  Paul's 
Churchyard,  printed  them,  and  Bold  them  in  the  otdinary 
course  of  bis  trade.  This  spirited  and  active  tradesman  made 
mtmy  improvcmenta  upon  the  Stationers'  and  University 
almanacs,  and,  at  a  very  condderable  expense,  compiled  much 
of  the  useful  informatioa  by  which  pocket  almaDocs  have  been 
rendered  so  very  couvcDient  in  the  ordimuy  occurrences  of 
life,  bill,  which,  without  the  addition  of  the  caleudar,  few 
would  have  been  disposed  to  purchase. 

Upon  tbo  sale  of  Carnan's  almaoacs  becoming  extensive 
and  profitable,  the  two  XTnivciaities  and  the  Stationers'  Com- 
pany filed  a  bill  in  the  Court  of  Ex<;lic(|uor,  for  au  iujuDctioD 
to  restrain  it  ；  praying  that  the  copiis  sold  nii ゆ t  be  accounted 
for,  and  the  reomUulcr  delivered  up  to  be  cnncelled. 

It  appears  from  the  pmceediugs  printed  at  the  time,  by 
Mr,  CarnaD,  that  tlie  Court,  doubting  the  validity  of  the 
Kiug'a  charter,  on  wbich  the  riglit  of  the  Universities  and 
of  the  Stationers'  CompaDy  waa  fouudod,  directed  a  question 
ita legality  to  be  argued  before  the  Court  of  Common 
！,  whose  judges,  after  two  arguments  before  them,  cer- 
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tified  that  the  patent  was  void  in  law  ；  the  Court  of  Ex- 
chequer thereupon  dismissed  the  bill,  and  the  injunction  was 
dissolved. 

Mr.  CarDan  having  obtained  this  judgment,  prosecuted  his 
trade  for  a  short  time  with  increased  activity,  when  a  bill  was 
introduced  into  the  House  of  Commons  by  the  Earl  of  Guil- 
ford, then  Lord  North,  Prime  Minister,  and  Chancellor  of 
the  Ij  Diversity  of  Oxford,  to  revest,  by  act  of  Parliament,  the 
monopoly  in  almanacs  which  had  fallen  to  the  ground  by  the 
above-mentioned  judgments  in  the  King's  courts. 

The  preamble  of  the  bill  recited  the  exclusive  rignt  given 
to  the  Stationers  and  Universities  by  the  charter  of  Charles 
the  Second,  as  a  fund  for  the  printing  of  curious  and  learned 
books,  the  uniform  enjoyment  under  it,  the  judgments  of  the 
courts  of  law  upon  the  invalidity  of  the  charter,  and  the  ex- 
pediency of  regranting  the  monopoly  for  the  same  useful  pur- 
poses, by  the  authority  of  Parliament. 

The  bill  being  supported  by  all  the  influence  of  the  two 
Universities  in  the  House  oi Uommons,  and  being  introduced 
by  Lord  North  in  the  plenitude  of  his  authority,  Mr.  Caman，s 
opposition  to  it  by  counsel  was  considered  at  the  time  as  a 
forlorn  hope  ；  but,  to  the  high  honor  of  the  House  of  Com- 
mons, immediately  on  Mr.  Erskine's  retiring  from  the  bar, 
the  House  divided,  and  the  bill  was  rejected  by  a  majority  of 
forty-five  votes. 


SPEECH 


FOB 

- THOMAS CAKNAN, 

At  tub  Bab  or  the  Housb  of  Commons,  on  tub  IOtii  of  May 

1779. 


Mr.  Speaker  : In  preparing  myself  to  appear 
before  you,  as  counsel  for  a  private  individual,  to 
oppose  the  enactment  of  a  general  and  public  statute 
which  was  to  affect  the  wnoie  community,  I  felt 
myself  under  some  sort  of  difficulty.  Conscious 
that  no  man,  or  body  of  men,  had  a  right  to  dictate 
to,  or  even  to  argue  with  Parliament  on  the  exer- 
cise of  the  high  and  important  trust  of  legislation, 
and  that  the  policy  and  expediency  of  a law  was 
rather  the  subject  of  debate  in  the  House,  than  of 
argument  at  the  bar, 1 was  afraid  that  I  should  be 
obliged  to  confine  myself  to  the  special  injury 
which  the  petitioned  as  an  individual  would  suffer, 
and  that  you  might  be  offended  with  any  general 
observations  which,  if  not  applying  to  hira  person- 
ally, might  be  thought  unbecoming  in  me  to  offer 
to  the  superior  wisdom  of  the  House. 

But  I  am  relieved  from  that  apprehension  by 
the  great  indulgence  with  which  you  have  listened 
to  the  general  scope  of  the  question  from  the  learned 
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gentleman  *  who  has  spoken  before  me,  and  like- 
wise by  the  reflection,  that  I  remember  no  instance 
where  Parliament  has  taken  away  any  right  con- 
ferred by  the  law  as  a  common  benefit,  without 
very  satisfactory  evidence  that  the  universal  good 
of  the  community  required  the  sacrifice  ；  because 
every  unnecessary  restraint  on  the  natural  liberty 
of  mankind  is  a  degree  of  tyranny  which  no  wise 
legislature  will  inflict. 

The  general  policy  of  the  bill  is  then  fully  open 
to  my  investigation  ；  because,  if  I  can  succeed  in 
exposing  the  erroneous  principles  on  which  it  is 
founded,  if  I  can  snow  it  to  be  repugnant  to  every 
wise  and  liberal  system  of  government,  I  shall  be 
listened  to  with  the  greater  attention,  and  shall 
have  the  less  to  combat  with,  when  I  come  to  state 
the  special  grounds  of  objection  which  I  am  in- 
structed to  represent  to  you  on  behalf  of  the  peti- 
tioner against  it.  Sir,  I  shall  not  recapitulate  what 
you  have  already  heard  from  the  bar  ；  you  are  in 
full  possession  of  the  facts  which  gave  rise  to  the 
question,  and  I  shall  therefore  proceed  directly  to 
the  investigation  of  the  principles  which  I  mean  to 
apply  to  them  in  opposition  to  the  bill  before  you, 
pledging  myself  to  you  to  do  it  with  as  much  truth 
and  fidelity  as  if  I  had  the  honor  to  speak  to  you 
as  a  member  of  the  House.  I  am  confident,  Sir, 
that,  if  you  will  indulge  me  with  your  attention,  I 

*  Mr.  Dayenport. 
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shall  make  it  appear  that  the  very  same  principles 
which  emancipated  almanacs  from  the  fetters  of  the 
prerogative  in  the  courts  of  law,  ought  equally  to 
free  them  from  all  parliamentary  restriction. 

On  the  first  introduction  of  printing,  it  was  con- 
sidered, as  well  in  England  as  in  other  countries,  to 
be  a  matter  of  state.  The  quick  and  extensive 
circulation  of  sentiments  and  opinions,  which  that 
invaluable  art  introduced,  could  not  but  fall  under 
the  gripe  of  governments  whose  principal  strength 
was  built  upon  the  ignorance  of  the  people  who 
were  to  submit  to  them.  The  press,  was,  therefore, 
wholly  under  the  coercion  of  the  Crown,  and  all 
printing,  not  only  of  public  books  containing 
ordinances  religious  or  civil,  but  every  species  of 
publication  whatsoever,  was  regulated  by  the 
King's  proclamations,  prohibitions,  charters  of 
privilege,  and  finally  by  the  decrees  of  the  Star- 
Chamber. 

After  the  demolition  of  that  odious  jurisdiction, 
the  Long  Parliament,  on  its  rupture  with  Charles 
the  First,  assumed  the  same  power  which  had 
tefore  been  in  the  Crown  ；  and  after  the  Restoration 
the  same  restrictions  were  re-enacted  and  re-annexed 
to  the  prerogative  by  the  statute  of  the  13th  and 
14th  of  Charles  the  Second,  and  continued  down 
by  subsequent  acts  till  after  the  Revolution.  In 
what  manner  they  expired  at  last,  in  the  time  of 
King  William,  I  need  not  state  in  this  House, 
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their  happy  abolition,  and  the  vain  attempts  to 
revive  them  in  the  end  of  that  reign,  stand  recorded 
on  your  own  journals,  I  trust  as  perpetual  monu- 
ments of  your  wisdom  and  virtue.  It  is  sufficient 
to  say,  that  the  expiration  of  these  disgraceful 
statutes,  by  the  refusal  of  Parliament  to  continue 
them  any  longer,  formed  the  great  era  of  the  liberty 
. of  the  press  in  this  country,  and  stripped  the  Crown 
of  every  prerogative  over  it,  except  that  which, 
upon  just  and  rational  principles  of  government, 
must  ever  belong  to  the  executive  magistrate  in  all 
countries,  namely,  the  exclusive  right  to  publish 
religious  or  civil  constitutions :  in  a  word,  to  pro- 
mulgate every  ordinance,  which  contains  the  rules 
of  action  by  which  the  subject  is  to  live,  and  to  be 
governed.  These  always  aid,  and,  from  the  very 
nature  of  civil  government,  always  ought  to  belong 
to  the  Sovereign,  and  hence  have  gained  the  title 
of  prerogative  copies. 

When,  therefore,  the  Stationers,  Company,  claim- 
ing the  exclusive  right  of  printing  almanacs  under 
a  charter  of  King  James  the  First,  applied  to  the 
Court  of  Exchequer  for  an  injunction  against  the 
petitioner  at  your  bar,  the  question  submitted  by 
the  Barons  to  the  learned  Judges  oi  the  Common 
Pleas,  namely,  "whether  the し rown  could  grant 
such  exclusive  right?"  was  neither  more  nor  less 
than  this  question,  whether  almanacs  were  such 
public  ordinances,  such  matters  of  state,  as  belonged 
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to  the  King  by  his  prerogative,  so  as  to  enable 
him  to  communicate  an  exclusive  right  of  printing 
them  to  a  grantee  of  the  Crown  ？  For  the  press 
being  thrown  open  by  the  expiration  of  the  licens- 
ing acts,  nothing  could  remain  exclusively  to  such 
grantees,  but  the  printing  of  such  books  as  upon 
solid  constitutional  grounds  belonged  to  the  super- 
intendence of  the し Town  as  matters  of  authority 
and  state. 

The  question,  so  submitted,  was  twice  solemnly 
argued  in  the  Court  of  Common  Pleas  ；  when  the 
Judges  unanimously  certified,  that  the  Crown  had 
no  such  power  ；  and  their  determination,  as  evi- 
dently appears  from  the  arguments  oi  the  counsel, 
which  the  Cliief  Justice  recognized  with  the 
strongest  marks  of  approbation,  was  plainly 
founded  on  this,  that  almanacs  had  no  resemblance 
to  those  public  acts,  religious  or  civil,  which,  on 
principle,  fall  under  the  superintendence  of  the 
Crown.  • 

The  counsel*  who  argued  the  case  for  the  plain- 
tiffs, two  of  the  most  learned  men  in  the  profession, 
were  aware  that  the  King's  prerogative  in  this 
particular  had  no  absolute  and  fixed  foundation, 
either  by  prescription  or  statute,  but  that  it  de- 
pended on  public  policy,  and  the  reasonable  limi- 
tation of  executive  power  for  the  common  good. 
They  felt  that  the  judges  had  no  other  standard 

*  Mr.  Sergeant  Glynn  and  Mr.  Sergeant  Hill. 
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by  which  to  determine  whether  it  was  a  preroga- 
tive copy,  than  by  settling  upon  principles  of  good 
sense,  whether  it  ought  to  be  one;  they  labored 
therefore  to  show  the  propriety  of  the  revision  of 
almanacs  by  public  authority.  They  said  they 
contained  the  regulation  of  time,  which  was  matter 
of  public  institution,  having  a  reference  to  all  laws 
and  ordinances  ；  that  they  were  part  of  the  prayer- 
book,  which  belonged  to  the  King  as  head  of  the 
churcli ； that  they  contained  matters  which  were 
received  as  conclusive  evidence  in  courts  of  justice, 
and  therefore  ought  to  be  published  by  authority  ； 
that  the  trial  by  almanac  was  a  mode  of  decision 
not  unknown  ；  that  many  inconveniences  might 
arise  to  the  public  from  mistakes  in  the  matters 
they  contained.  Many  other  arguments  of  the  like 
nature  were  reliea  on,  which  it  is  unnecessary  for 
me  to  enumerate  in  this  place,  as  they  were  rej^ected 
by  the  Court  ；  and  likewise  because  the  only  reason 
of  my  mentioning  them  at  all  is  to  show  that  the 
public  expediency  or  propriety  of  subjecting  alma- 
nacs to  revision  by  authority,  appeared  to  those 
eminent  lawyers,  and  to  the  Court,  which  approved 
of  their  arguments,  as  only  thie  standard  by  which 
the  King's  prerogative  over  them  was  to  be  meas- 
ured. For  if  the  judges  had  been  bound  to  decide 
on  that  prerogative  by  strict  precedent,  or  by  any 
other  rule  than  a  judicial  construction  of  the  just 
and  reasonable  extent  of  prerogative,  these  argu- 
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raents,  founded  on  convenience,  expediency,  and 
propriety,  would  have  been  downright  imperti- 
nence and  nonsense  ；  but,  taking  them  as  I  do,  and 
as  the  Judges  did,  they  were,  though  unsuccessfiil, 
as  they  ought  to  be,  every  way  worthy  of  the  very 
able  men  who  maintained  them  for  their  clients. 

Thus,  sir,  the  exclusive  right  of  printing  alma- 
nacs, which,  from  the  bigotry  and  slave び of  former 
times,  had  so  long  been  monopolized  as  a  preroga- 
tive copy,  was  at  last  thrown,  open  to  the  subject, 
as  not  falling  within  the  reason  of  those  books, 
which  still  remain,  and  ever  must  remain,  the  un- 
disputed property  of  the  Crown. 

The  only  two  questions,  therefore,  that  arise  on 
the  bill  before  you  are,  first,  whether  it  be  wise  or 
expedient  for  Parliament  to  revive  a  monopoly,  so 
recently  condemned  by  the  courts  of  law  as  unjust, 
from  not  being  a  fit  subject  of  a  monopoly,  and  to 
give  it  to  the  very  same  parties,  who  have  so  long 
enjoyed  it  by  usurpation,  and  who  have,  besides, 
grossly  abused  it?  Secondly,  whether  Parliament 
can,  consistently  witli  the  first  principles  of  justice, 
overlook  the  injury,  which  will  be  sustained  by  the 
petitioner  as  an  individual,  from  his  being  deprived 
of  the  exercise  of  tlie  lawful  trade  by  which  he 
lives  ；  a  trade  which  he  began  with  the  free  spirit 
of  an  Englishman  in  contempt  of  an  illegal  usur- 
pation ； a  trade  supported  and  sanctioned  by  a 
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decree  of  one  of  the  highest  judicatures  known  to 
the  constitution? 

Surely,  Sir,  the  bill  ought  to  be  rejected  with 
indignation  by  this  House,  under  such  circum- 
stances of  private  injustice,  independently  of  public 
inexpediency :  if  you  were  to  adopt  it,  the  law 
would  be  henceforth  a  snare  to  the  subject,  no  man 
would  venture  to  engage  hereafter  in  any  commer- 
cial enterprise,  since  he  never  could  be  sure  that, 
although  the  tide  of  his  fortunes  were  running  in 
a  free  and  legal  channel,  its  course  might  not  be 
turned  by  Parliament  into  the  bosom  of  a  mo- 
nopolist. 

Let  us  now  consider  more  minutely  the  two 
questions  for  your  consideration :  the  general  pol- 
icy, and  the  private  injury. 

As  to  the  first,  no  doubt  the  Legislature  is  su- 
preme, and  may  create  monopolies  which  the  Crown 
cannot.  But  let  it  be  recollected,  that  the  very 
same  reasons  which  emancipated  almanacs  from 
the  prerogative  in  the  courts  below,  equally  apply 
against  any  interference  of  Parliament.  If  alman- 
acs be  not  publications  of  a  nature  to  fall  within 
the  legal  construction  of  prerogative  copy-rights, 
why  should  Parliament  grant  a  monopoly  of  them, 
since  it  is  impossible  to  deny,  that,  if  tliey  contain 
such  matters  as  in  policy  required  the  stamp  or 
revision  of  public  authority,  the  exclusive  right  of 
printing  them  would  have  been  inherent  in  the 
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Crown  by  prerogative,  upon  legal  principles  of 
executive  power,  in  which  case  an  act  would  not 
have  been  necessary  to  protect  the  charter  ？  And, 
it  is  equally  impossible  to  deny,  on  the  other  hand, 
that,  if  they  be  not  such  publications  as  require  to 
be  issued  or  reviewed  by  authority,  they  then  stand 
on  the  general  footing  of  all  other  ^  printing,  by 
whicli  men  in  a  free  country  are  permitted  to  cir- 
culate knowledge.  The  bill,  therefore,  is  either 
nugatory,  or  the  patent  is  void :  and  if  the  patent 
be  void,  Parliament  cannot  set  it  up  again,  without 
a  dangerous  iniringement  of  the  general  liberty  of 
the  press. 

Sir,  when  I  reflect  that  this  J)roposed  monopoly 
is  a  monopoly  in  printing,  and  that  it  gives,  or 
rather  continues  it  to  the  Company  of  Stationers, 
the  very  same  body  of  men  who  were  the  literary 
constables  to  the  Star-Chjimber  to  suppress  all  the 
science  and  information  to  which  we  owe  our  free- 
dom, I  confess  I  am  at  a loss  to  account  for  the 
reason  or  motive  of  the  indulgence :  but  get  the 
right  who  may,  the  principle  is  so  dangerous  that 
I  cannot  yet  consent  to  part  with  this  view  of  the 
subject.  The  bill  proposes,  that  Parliament  should 
subject  almanacs  to  the  revision  of  the  jvmg's  au- 
thority, when  the  Judges  of  the  common  law,  the 
constitutional  guardians  of  his  prerogative,  have 
declared  that  they  do  not  on  principle  require  that 
sanction :  so  that  your  Dill  is  neither  more  nor  less 
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than  the  reversal  of  a  decision,  admitted  to  be  wise 
and  just.  Since,  as  the  Court  was  clearly  at  lib- 
erty to  have  determined  the  patent  to  have  been 
good,  if  the  principle  by  which  prerogative  copies 
have  been  regulated  in  other  cases  had  fairly  ap- 
plied to  almanacs,  you,  in  saying  that  such  princi- 
ple does  apply,  in  fact  arraign  that  legal  judgment. 
God  forbid,  Sir,  that  I  should  have  the  indecency 
to  hint,  that  this  reasoning  concerning  public  con- 
venience and  expediency  will  ever  be  extended  to 
reach  other  publications  more  important  than 
almanacs;  but  certainly  the  principle  might,  with 
much  less  violence  than  is  necessary  to  bring  them 
within  the  pale  of  authority,  upon  the  principle  of 
the  bill  before  you,  subject  the  most  valuable  pro- 
ductions of  the  press  to  parliamentary  regulations, 
and  totally  annihilate  its  freedom. 

Is  it  not,  for  instance,  much  more  dangerous  that 
the  rise  and  fall  of  tlie  funds,  in  this  commercial 
nation,  should  be  subject  to  misrepresentation,  than 
the  rise  and  fall  of  the  tides?  Are  not  miscon- 
structions of  the  arguments  and  characters  of  the 
members  of  this  high  Assembly  more  important 
in  their  consequences,  than  mistakes  in  the  calen- 
dar of  those  wretched  saints,  which  still,  to  the 
wonder  of  all  wise  men,  infest  the  liturgy  of  a 
reformed  Protestant  church  ？  Prophecies  of  fam- 
ine, pestilence,  national  ruin,  and  bankruptcy,  are 
surely  more  dangerous  to  reign  unchecked,  than 
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prognostications  of  rain  or  dust  ；  yet  they  are  the 
daily  uncontrolled  oflfepring  of  every  private  author, 
and  I  trust  will  ever  continue  to  be  so;  because  the 
liberty  of  the  press  consists  in  its  being  subject  to 
no  previous  restrictions,  and  liable  only  to  animad- 
version, when  that  liberty  is  abused.  But  if  alman- 
acs, Sir,  are  held  to  be  such  matter  of  public  con- 
sequence as  to  be  revised  by  authority,  and  confined 
by  a  monopoly,  surely  the  various  departments  of 
.science  may,  on  much  stronger  principles,  be  par- 
celled out  among  the  different  officers  of  state,  as 
they  were  at  the  first  introduction  of  printing. 
There  is  no  telling  to  what  such  precedents  may 
lead  ；  the  public  welfare  was  the  burden  of  the 
preambles  to  the  licensing  acts  ；  the  most  tyranni- 
cal laws  in  the  most  absolute  governments  speak  a 
kind,  parental  language  to  the  abject  wretches, 
who  groan  under  their  crushing  and  humiliating 
weight  ；  resisting  therefore  a  regulation  and  super- 
vision of  the  press  beyond  the  rules  of  the  common 
law,  I lose  signt  of  my  client,  and  feel  that  I  am 
speaking  for  myself,  for  every  man  in  England. 
With  such  a legislature,  as  I  have  now  the  honor 
to  address,  I  confess  the  evil  is  imaginary  ；  but 
who  can  look  into  the  future  ？  This  precedent, 
trifling  as  it  may  seem,  may  hereafter  afford  a 
plausible  inlet  to  much  mischief,  the  protection  of 
the  law  may  be  a  pretense  for  a  monopoly  in  all 
books  on  legal  subjects;  tiie  safety  of  the  state 
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may  require  the  suppression  of  histories  and  poli- 
tical writings  ；  even  philosophy  herself  may  become 
once  more  the  slave  of  the  schoolmen,  and  religion 
fall  again  under  the  iron  fetters  of  the  church. 

If  a  monopoly  in  almanacs  had  never  existed 
before,  and  inconveniences  had  actually  arisen 
from  a  general  trade  in  them,  the  offensive  prin- 
ciple of  the  bill  might  have  been  covered  by  a 
suitable  preamole  reciting  that  mischief;  but  hav- 
ing existed  above  a*  century  by  convicted  usurpa- 
tion, so  as  to  render  that  recital  impossible,  you 
are  presented  with  this  new  sort  of  preamble,  in 
the  teeth  of  facts  which  are  notorious. 

[States  the  preamble  of  the  bill.] 

First,  it  recites  an  exercise  and  enjoyment  under 
the  King' s letters  patent,  and  then,  without  ex- 
plaining why  the  patent  was  insufficient  for  its 
own  protection,  it  proposes  to  confer,  what  had 
been  just  stated  to  be  conferred  already,  with  this 
most  extraordinary  addition,  "  Any  law  or  usage 
to  the  contrary  notwithstanding."  Sir,  if  the  let- 
ters patent  were  void,  they  should  not  have  been 
stated  at  all,  nor  should  the  right  be  said  to  have 
been  exercised  and  enjoyed  under  them  ；  on  the 
other  hand,  if  they  were  valid,  there  could  be  no 
law  or  usage  to  the  contrary,  for  contradictory 
laws  cannot  both  subsist.  This  has  not  arisen 
from  the  ignorance  or  inattention  of  the  framer 
of  the  bill,  for  the  bill  is  ably  and  artfully  framed  ； 
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but  it  has  arisen  from  the  awkwardness  of  attempt- 
ing to  hide  the  real  merits  of  the  case.  To  have 
preserved  the  truth,  the  bill  must  have  run  thus : 

" Whereas  the  Stationers'  Company  and  the  two 
Universities  have,  for  above  a  century  last  past, 
contrary  to  law,  usurped  the  right  of  printing 
almanacs,  in  exclusion  of  the  rest  of  His  Majesty's 
faithful  people,  and  have  from  time  to  time  har- 
rassed  and  vexed  divers  good  subjects  of  our  Lord 
the  King  for  printing  the  same,  till  checked  by  a 
late  decision  of  the  courts  of  law : 

Be  it  therefore  enacted,  that  this  usurpation  be 
made  legal,  and  be  confirmed  to  them  in  future." 

This,  Sir,  would  have  been  a  curiosity  indeed, 
and  would  have  made  some  noise  in  the  House, 
yet  it  is  nothing  but  the  plain  and  simple  truth  ； 
the  bill  could  not  pass,  without  making  a  sort  of 
bolus  of  the  preamble  to  swallow  it  in. 

So  much  for  the  introduction  of  the  bill,  which, 
ridiculous  as  it  is,  has  nevertheless  a  merit  not  very 
common  to  the  preambles  of  modern  statutes, 
which  are  generally  at  cross  purposes  with  the 
enacting  part.  Here, 丄 confess,  the  enacting  part 
closes  in  to  a  nicety  witli  the  preamble,  and  makes 
the  whole  a  most  consistent  and  respectable  piece 
of  tyranny,  absurdity  and  falsehood. 

But  the  correctness  and  decency  of  these  publi- 
cations, are,  it  seems,  the  great  objects  in  reviving 
and  comfirming  this  monopoly,  which  the  preamble 
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asserts  to  have  been  hitherto  attained  by  it,  since 
it  states  "that  such  monopoly  has  been  found  to 
be  convenient  and  expedient."  But,  Sir,  is  it 
seriously  proposed  by  this  bill  to  attain  these 
moral  objects  by  vesting,  or  rather  legalizing  the 
usurped  monopoly  in  the  Universities,  under  Epis- 
copal revision,  as  formerly  ？  Is  it  imagined  that 
our  almanacs  are  to  come  to  us  in  future,  in  the 
classical  arrangement  of  Oxford,  fraught  with  the 
mathematics  and  astronomy  of  Cambridge,  printed 
with  the  correct  type  of  the  Stationers'  Company, 
and  sanctified  by  the  blessings  of  the  bishops  ？ * 
I  beg  pardon,  Sir,  but  the  idea  is  perfectly  ludi- 
crous: it  is  notorious  that  the  Universities,  sell  their 
right  to  the  Stationers'  Company  for  a  fixed  annual 
sum,  and  that  this  act  is  to  enable  them  to  continue 
to  do  so.  And  it  is  equally  notorious,  that  the 
Stationers,  company  make  a  scandalous  job  of 
the  bargain,  and,  to  increase  the  sale  of  almanacs 
among  the  vulgar,  publish,  under  the  auspices  of 
religion  and  learning,  the  most  senseless  absurdi- 
ties. I  should  really  have  been  glad  to  have  cited 
some  sentences  from  the  one  hundred  and  thir- 
teenth edition  of  Poor  Robin's  almanac,  published 
under  the  revision  of  the  Archoishop  of  Canter- 
bury and  the  Bishop  of  London,  but  I  am  pre- 
vented from  doing  it  by  a  just  respect  for  the 


*  The  imprimatur  of  the  Archbishop  of  Canterbury  and  Bishop  of 
London  was  necessary  by  the  letters  patent. 
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House.  Indeed,  I  know  no  house,  but  a  brothel, 
that  could  suffer  the  quotation.  The  worst  part 
of  Rochester  is  ladies'  reading  when  compared 
with  them. 

They  are  equally  indebted  to  the  calculations  of 
their  astronomers,  which  seem,  however,  to  be 
made  for  a  more  western  meridian  than  London. 
Plow  Monday  falls  out  on  a  Saturday,  and  Hilary 
Term  ends  on  Septuagesima  Sunday.  In  short, 
Sir,  their  almanacs  have  been,  as  every  thing  else 
that  is  monopolized  must  be,  uniform  and  obsti- 
nate in  mistake  and  error,  for  want  of  the  necessary 
rivalry.  It  is  not  worth  their  while  to  unset  the 
press  to  correct  mistakes,  however  gross  and  pal- 
pable, because  they  cannot  affect  the  sale.  If  the 
moon  is  made  to  rise  in  the  west,  she  may  continue 
to  rise  there  forever.  When  ignorance,  nonsense, 
and  obscenity  were  thus  hatched  under  the  protec- 
tion of  a  royal  patent,  how  must  they  thrive  under 
the  wide  spreading  fostering  wings  of  an  act  of 
Parliament;  whereas  in  Scotland,  and  in  Ireland, 
where  the  trade  in  almanacs  has  been  free  and 
unrestrained,  they  have  been  eminent  for  exactness 
and  useful  information.  The  act  recognizes  the 
truth  of  this  remark,  and  prohibits  tlie  importa- 
tion of  them. 

But,  Sir,  this  bill  would  extend  not  only  to 
monopolize  almanacs,  but  every  other  useful  infor- 
mation published  with  almanacs,  which  render  the 
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common  business  of  life  familiar.  It  is  notorious, 
that  the  various  lists  and  tables,  which  are  port- 
able in  the  pocket,  are  not  salable  without  alman- 
acs ； yet  all  these,  Sir,  are  to  be  given  up  to  the 
Stationers'  Company,  and  taken  from  the  public 
by  the  large  words  in  the  bill,  of  books,  pamphlets, 
or  Dapers  ；  since  the  booksellers  cannot  afford  to 
compile  these  useful  works,  which,  from  their  exten- 
sive circulation,  are  highly  beneficial  to  trade,  and 
to  the  revenue  of  stamps,  if  they  must  purchase 
from  the  Stationers,  Company  the  almanac  annexed 
to  them,  because  the  Company  must  have  a  profit, 
which  will  enhance  their  price.  In  short,  Sir, 
Parliament  is  going  to  tear  a  few  innocent  leaves 
out  of  books  of  most  astonishing  circulation,  and 
of  very  general  use,  by  which  they  will  be  rendered 
unsalable,  merely  to  support  a  monopoly  estab- 
lished in  the  days  oi ignorance,  bigotry,  and  super- 
stition, which  has  deviated  from  the  ends  oi its 
institution,  senseless  and  worthless  as  they  were, 
and  which  could  not  stand  a  moment,  when  dragged 
by  a  public-spirited  citizen,  into  the  ftill  sunshine 
of  a  modern  English  court  oi  justice. 

It  would  be  a  strange  thing,  ^ir^  to  Fee  an  odious 
monopoly,  which  could  not  even  stand  upon  its  legs 
in  Westminster  Hall,  upon  the  broad  pedestal  of 
prerogative,  though  propj:ed  up  witli  the  prece- 
dents, which  the  decisions  oi  judges  in  darker  ajres 
bad  accumulated  into  law  ；  it  would  be  a  strange 
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thing  to  see  such  an  abuse  supported  and  revived 
by  the  Parliament  of  Great  Britain  in  the  eight- 
eenth century,  in  the  meridian  of  the  arts,  the  sci- 
ences, and  liberty,  to  see  it  starting  up  among 
your  numberless  acts  of  liberal  toleration,  and 
boundless  freedom  of  opinion.  God  forbid,  Sir, 
tTiat  at  this  time  of  day  we  should  witness  such  a 
disgrace  as  the  monopoly  of  a  two-penny  almanac, 
rising  up  like  a  tare  among  the  rich  fields  of 
trade,  which  the  wisdom  of  your  laws  has  blown 
into  a  smiling  harvest  all  around  the  globe. 

But,  Sir,  I  forget  myself  ；  I  have  trespassed  too 
long  upon  your  indulirence  ；  I  have  assumed  a lan- 
guage fitter,  perhaps,  for  the  House  than  for  its 
bar  ；  I  will  now  therefore  confine  mysell  in  greater 
strictness  to  my  duty  as  an  advocate,  and  submit 
to  your  private  justice,  that,  let  the  public  policy 
of  this  bill  be  what  it  may,  the  individual  whom 
I  represent  before  you,  is  entitled  to  your  protec- 
tion against  it. 

Mr.  Carnan,  the  petitioner,  had  turned  the  cur- 
rent of  his  fortunes  into  a  channel,  perfectly  open 
to  him  in  law,  and  which,  when  blocked  up  by 
usurpation,  he  had  cleared  away  at  a  great  expense, 
by  the  decision  of  one  of  the  highest  courts  in  the 
kingdom.  Possessed  of  a  decree,  founded  too  on 
a  certificate  from  the  Judges  oi  the  common  law, 
was  it  either  weak  or  presumptuous  in  an  English- 
man to  extend  his  views,  that  had  thus  obtained 
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the  broadest  seal  of  justice  ？  Sir,  he  did  extend 
them  with  the  same  liberal  spirit  in  which  he 
began  ；  he  published  twenty  different  kinds  of 
almanacs,  calculated  for  different  meridians  and 
latitudes,  corrected  the  blunders  of  the  lazy  mo- 
nopolists, and,  supported  by  the  encouragements 
which  laudable  industry  is  sure  to  meet  with  in  a 
free  country,  he  made  that  branch  of  trade  his  first 
and  leading  object,  and  I  challenge  the  framer  of 
thiB  bill,  even  though  he  should  happen  to  be  at 
the  head  of  His  Majesty's  liovernment,  to  produce 
to  the  House  a  single  instance  oi immorality,  or  of 
any  mistake  or  uncertainty,  or  any  one  inconve- 
nience arising  to  the  public  from  this  general  trade, 
which  lie  had  the  merit  of  redeeming  from  a  dis- 
graceful and  illegal  monopoly.  On  the  contrary, 
much  useful  learning  has  been  communicated,  a 
variety  of  convenient  additions  introduced,  and 
many  egregious  errors  and  superstitions  have  been 
corrected.  Under  such  circumstances  I  will  not 
believe  it  possible,  that  Parliament  can  deliver  up 
the  honest  labors  of  a  citizen  of  London  to  be 
damasked  and  made  waste  paper  of,  as  this  scan- 
dalous bill  expresses  it,  by  any  man  or  body  of 
men  in  the  kingdom.  On  the  contrary  I  am  sure 
the  attempt  to  introduce,  through  the  Commons 
of  England,  a law  so  shockingly  repugnant  to  every 
principle,  which  characterizes  the  English  Govern- 
ment, will  meet  with  your  just  indignation  as  an 
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insult  to  the  House,  wliosd  peculiar  station  in  the 
government  is  the  support  of  popular  freedom. 
For,  Sir,  if  this  act  were  to  pass,  I  see  nothing  to 
hinder  any  man,  who  is  turned  out  of  possession 
of  his  neighbor's  estate  by  legal  ejectment,  from 
applying  to  you  to  give  it  him  back  again  by  act 
of  Parliament.  The  fallacy  lies  in  supposing,  that 
the  Universities  and  Stationers'  Company  ever  had 
a  right  to  the  monopoly,  wliicli  they  have  exercised 
so  long.  The  preamble  of  the  bill  supposes  it,  but, 
as  it  is  a  supposition  in  the  very  teeth  of  a  judg- 
ment of  law,  it  is  only  an  aggravation  of  the  im- 
pudence of  the  application. 

And  now,  Mr.  Speaker,  I  retire  from  your  bar, 
I  wish  I  could  say  with  confidence  of  having  pre- 
vailea.  If  the  wretched  Company  of  Stationers 
had  been  my  only  opponents,  my  confidence  had 
been  perfect;  indeed  so  perfect,  that  I  should  not 
have  wasted  ten  minutes  of  your  time  on  the  sub- 
ject, but  should  have  left  the  bill  to  dissolve  in  its 
own  weakness :  but,  when  I  reflect  that  Oxford  and 
Cambridge  are  suitors  here,  I  own  to  you  I  am 
alarmed,  and  I  feel  myself  called  upon  to  say  some- 
thing, which  I  know  your  indulgence  will  forgive. 
The  House  is  filled  with  their  most  illustrious  sons, 
who  no  doubt  feel  an  involuntary  zeal  for  the  in- 
terest of  their  parent  Universities.  Sir,  it  is  an 
influence  so  natural,  and  so  honorable,  that  I  trust 
there  is  no  indecency  in  my  hinting  the  possibility 
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of  its  operation.  Yet  I  persuade  myself  that  these 
learned  bodies  have  effectually  defeated  their  own 
interests,  by  the  sentiments  which  their  liberal  sci- 
ences have  disseminated  amongst  you  ；  their  wise 
and  learned  institutions  have  erected  in  your  minds 
the  august  image  of  an  enlightened  statesman, 
which,  trampling  down  all  personal •  interests  and 
affections,  looks  steadily  forward  to  the  great  ends 
of  public  and  private  justice,  unawed  by  authority, 
and  unbiased  by  favor. 

It  is  from  thence  my  hopes  for  my  client  revive. 
If  the  Universities  have  lost  an  advantage,  enjoyed 
contrary  to  law,  and  at  the  expense  of  sound  pol- 
icy and  liberty,  you  will  rejoice  that  the  Courts 
below  have  pronounced  that  wise  and  liberal  judg- 
ment against  them,  and  will  not  set  the  evil  example 
of  reversing  it  here.  But  you  need  not  therefore 
forget,  that  the  Universities  have  lost  an  advantage, 
and II It  be  a loss  that  can  be  felt  by  bodies  so  lib- 
erally endowed,  it  may  be  repaired  to  tliem  by  the 
bounty  of  the  Crown,  or  by  your  own.  It  were 
much  better  that  the  people  of  England  should 
pay  ten  thousand  pounds  a  year  to  each  of  them, 
than  suffer  them  to  enjoy  one  farthing  at  the  ex- 
pense of  the  ruin  of  a  free  citizen,  or  the  monopoly 
of  a  free  trade.* 

*  According  to  the  seasonable  hint  at  the  conclusion  of  the  speech, 
which  perhaps  had  some  weight  in  the  decision  of  the  House  to  reject 
the  bill, a  parliamentary  compensation  was  afterwards  made  to  the 
Universities,  and  remains  as  a  monument  erected  by  a  British  Par- 
liament to  a  free  press. 


SPEECH 

AGAINST  CONSTRUCTIVE  TREASON. 


The  occasion  of  the  prosecution  of  Lord  Georj^  Gordon 
for  High  Treason  is  but  too  well  remembered  ；  but  the  general 
outlines  of  the  extraordinary  event  which  lea  to  it,  and  of  the 
evidence  given  upon  the  trial,  may  nevertheless  lead  to  the 
better  understanding  of  the  following  argument. 

A  bill  had  been  brought  into  Parliament,  at  the  session 
of  1778,  by  Sir  vieorge  Saville,  to  relieve  the  Roman  Catholic 
subjects  of  England  from  some  of  the  penalties  to  which  they 
were  subject  by  an  act  passed  in  the  eleventh  and  twelfth 
years  of  King  William  the  Third,  an  act  supposed  by  many 
to  have  originated  in  faction,  and  which,  at  all  events,  from 
many  important  changes  since  the  time  of  its  enactment,  had 
become  unnecessary  and  unjust. 

On  the  passing  of  tnis  Dill,  which  required  a  test  of  fidelity 
from  the  Roman  Catholics  who  claimed  its  protection,  many 
persons  of  that  religion,  and  of  the  first  families  and  fortunes 
ill  tlie  kingdom,  came  forward  with  the  most  zealous  profes- 
sions of  attachment  to  the  vjovernment,  so  that  the  good  effects 
of  the  indulgence  were  immediately  felt  ；  and  hardly  any 
murmur  from  any  quarter  was  heard.  This  act  of  Sir  George 
Saville  did  not  extend  to  Scotland  ；  but  in  the  next  winter  it 
was  proposed  by  persons  of  distinction  in  that  country,  to  re- 
vise the  penal  laws  in  fores  against  the  Catholics  of  that  king- 
dom ； at  least  a  report  prevailed  of  such  intention.  This 
produced  tumults  in  Edinburgh,  in  which  some  Popish  chapels 
and  mass-houses  were  destroyed,  and  the  attempt  to  extend  the 
statute  to  North  Britain  was  given  up. 
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Upon  this  occasion  a  great  number  of  Protestant  societies 
were  formed  in  Scotland,  and  the  memorable  one  in  London 
was  soon  afterwards  erected  under  the  name  of  the  Protestant 
Association.  Large  subscriptions  were  raised  in  different  parts 
of  the  kingdom,  a  secretary  was  publicly  chosen,  and 
correspondence  set  on  foot  between  the  different  societies  in 
England  and  Scotland,  for  the  purpose  of  petitioning  Parlia- 
ment to  repeal  Sir  George  Saville's  act,  which  was  represented 
at  these  meetings,  and  branded  in  their  various  publications, 
as  fraught  with  danger  to  the  constitution,  both  of  church  and 
state. 

In  the  month  of  November,  1779,  Lord  George  Gordon, 
youngest  brother  of  His  Grace  the  Duke  of  Gordon,  and  at 
that  time  a  member  of  the  House  of  Commons,  was  unani- 
mously invited  to  become  President  of  the  London  Association, 
where  he  afterwards  regularly  attended  till  the  catastrophe  of 
1780,  when  he  was  committed  to  the  Tower. 

The  object  of  the  Protestant  Association  was  to  procure  a 
repeal  of  the  act  of  Parliament  by  petition,  as  appears  from 
all  their  resolutions,  which  were  publicly  printed  and  distrib- 
uted, without  any  interruption  from  the  magistracy,  for  many 
months  together  ；  and  although  it  was  undoubtedly  meant,  by 
the  numbers  and  zeal  of  the  petitioners,  that  Parliament 
should  feel  the  propriety  of  repealing  the  act,  and  even  an 
alarm  of  prudence  iu  refusing  to  yield  to  the  solicitation  of 
multitudes,  not  numbered,  nor  capable  of  numeration  ；  yet  iu 
all  probability  Mr.  Erskine  was  justified  by  the  real  fact, 
when  he  asserted  that  the  idea  of  absolute  force  and  compul- 
sion, by  armed  violence,  never  was  in  the  contemplation  of  the 
prisoner,  or  of  any  who  afterwards  attended  him  on  the  memo- 
rable second  of  June.  So  certain  is  it  that  the  destinations  of 
mobs  may  not  be  dictated  by  their  leaders,  or  even  kuown  to 
themselves. 

After  the  opening  of  the  Attorney-General,  the  case  for  the 
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Crown  was  introduced  by  the  evidence  of  William  Hay,  wlio 
had  attended  the  meetings  of  the  Protestant  Association,  and 
who  swore  that  the  prisoner  announced  that  the  associated 
Protestants  amounted  to  above  forty  thousand  persons,  and 
directed  tliem  to  assemble  on  Friday,  the  2d  of  June,  in  four 
separate  columns  or  divisions,  dressed  in  their  best  clothes, 
with  blue  cockades  as  a  badge  of  distinction.  The  witness 
farther  swore  that  the  prisoner  declared  that  the  King  had 
broken  his  coronation  oath  ；  and  he  also  spoke  of  his  attend- 
ance at  the  House  of  Commons  on  the  2d  of  June,  and  his 
exhortation  to  the  multitude  in  the  lobby  to  adhere  to  so  good 
and  glorious  a  cause  ；  for  though  there  was  little  hope  from 
the  House  of  Commons,  they  would  meet  with  redress  from 
their  mild  and  gracious  Sovereign.  Mr.  Hay  also  spoke  of 
the  burning  of  the  different  mass-houses  ；  and,  upon  his  cross- 
exam  Id  a  tion,  aDpeared  to  have  been  in  every  quarter  where 
mischief  was  committed.  This  gentleman  was  very  ably 
cross-examined  by  Mr.  Kenyon,  afterwards  Lord  Kenyon, 
and  the  result  of  it  appears  at  large  in  the  following  speech, 
where  much  reliance  was  placed  on  it  by  Mr.  Erskine,  in 
discredit  of  the  witness,  and  in  protection  of  the  prisoner.  It 
was  afterwards  proved  by  Mr.  Anstruther,  M.P.,  that  the 
prisoner  at  Coachmakers'  Hall,  where  the  Association  assem- 
bled, desired  the  whole  body  to  meet  him  on  the  2d  of  June, 
to  go  up  with  the  petition,  declaring  that  if  there  was  one  less 
than  twenty  thousand  men,  he  would  not  present  it,  but  that 
they  must  find  another  president,  as  he  would  have  nothing  to 
do  with  them  ；  that  he  recommended  temperance  and  firmness, 
by  which  he  said  the  Scotch  had  carried  their  point,  and  added 
that  he  did  not  mean 'them  to  go  into  any  danger  which  he 
would  not  share,  as  he  would  go  to  death  for  the  Protestant 
cause.  Mr.  Anstruther  further  proved  the  prisoner's  directions 
jvith  regard  to  the  order  of  the  assembling,  and  his  conduct  in 
tlie  lobby  of  the  House  of  Commons,  viz. :  that  he  told  them 
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they  were  called  a  mob  in  the  House,  but  that  they  were 
peaceable  petitioners  ；  that  he  had  no  doubt  His  Majesty 
would  send  to  his  ministers  to  repeal  the  act  when  he  saw  the 
confusion  it  created.  He  further  proved,  that  several  people 
called  to  Lord  George,  and  asked  him  whether  he  desired 
them  to  disperse,  to  which  he  replied,  "You  are  the  best 
judges  of  what  you  ought  to  do,  but  I  will  tell  you  how  the 
matter  stands.  The  House  are  going  to  divide  upon  the 
question  whether  your  petition -shall  be  taken  into  considera- 
tion now  or  on  Tuesday.  There  are  for  taking  it  into  con- 
sideration now,  only  myself  and  six  or  seven  others.  Ii it  is 
not  taken  into  consideration  now,  your  petition  may  be  lost  ； 
to-morrow  the  House  does  not  meet,  Monday  is  the  King's 
birth-day,  and  upon  Tuesday  the  Parliament  may  be  dissolved 
or  prorogued."  The  multitude  in  the  avenues  of  the  Houses 
of  Parliament,  and  the  consequent  clamor  and  obstruction,  it 
seems,  continued  after  this.  Mr.  Anstruther  gave  this  evi- 
dence with  great  coolness  and  precision,  and  it  appears  from 
the  printed  trial  that  the  prisoner's  counsel  thought  it  prudent 
to  avoid  any  cross-examination  of  him. 

Mr.  Bo  wen,  the  Chaplain  of  the  House  of  Commons,  proved 
that  the  prisoner  told  the  multitude  that  Mr.  Rous  had  just 
moved  that  the  civil  power  should  be  sent  for,  but  that  they 
need  not  miud  it  ；  they  had  only  to  keep  themselves  cool  and 
steady.  The  Chaplain  further  stated,  that  he  had  advised 
Lord  George  to  disperse  them,  and  told  him  that  he  had  heard 
in  the  lobby  that  they  would  go  if  he  desired  it.  That  the 
prisoner  then  addressed  them  from  the  gallery,  advising  them 
to  be  quiet  and  steady  ；  that  His  Majesty  was  a  gracious 
Sovereign,  and  when  he  heard  that  the  people  mi  lea  round 
were  collecting,  he  would  send  his  Ministers  private  orders  to 
repeal  the  bill ； that  au  attempt  had  been  made  to  introduce 
a  bill  into  Scotland  ；  that  the  Scotch  had  uo  redress  until  they 
pulled  down  the  mass-houses  ；  that  then  Lord  Weymouth  scut 
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them  official  assurances  that  the  act  should  not  extend  to  them. 
That  he  then  advised  them  to  be  quiet  and  peaceable,  and 
told  them  to  beware  of  evil-minded  persons,  who  would  mix 
among  them  and  entice  them  to  mischief,  the  blame  of  which 
would  be  imputed  to  them.  That  somebody  in  the  lobby  then 
asked  the  prisoner  if  it  was  not  necessary  for  them  to  retire, 
and  that  he  answered,  "  I  will  tell  you  how  it  is :  The  ques- 
tion was  put  ；  I  moved  that  your  petition  should  be  taken  into 
consideration  to-night.  It  was  clearly  against  you,  but  I  in- 
sisted upon  dividing  the  House.  No  division  can  take  place 
when  you  are  there  ； *  but  to  go  or  not,  I leave  to  yourselves." 
The  Chaplam  then  said  that  the  prisoner  laid  hold  of  his 
gown,  and  presented  him  to  the  people  as  the  clergyman  of  the 
House  of  Commons,  saying,  "  Ask  mm  his  opinion  of  the 
Popisn  Bill,"  to  which  he  answered,  that  the  only  answer  he 
would  give  was,  that  all  the  consequences  which  might  arise 
from  that  night  would  be  entirely  awing  to  him  ；  to  which  the 
prisoner  made  no  reply,  but  went  into  the  House  ；  and  when 
the  speaker  went  in,  there  were  cries  of  "  Repeal,  Repeal." 

Mr.  Joseph  f^earson,  the  door-keeper  of  the  House  of  Com- 
mons, was  also  examined  for  the  Crown.  He  proved  the 
presence  of  the  mob,  and  their  cries  of  "  No  Popery,"  and 
" Repeal,  Repeal."  And  with  respect  to  Lord  George  Gor- 
don himself,  he  said  that  his  Lordship  came  to  the  door  two 
or  three  times,  saying  he  would  come  out  and  let  them  know 
what  was  going  on  ；  that  they  had  a  good  cause,  and  had 
nothing  to  fear  ；  that  r5ir  Michael Le  Fleming  had  spoken  for 
them  like  an  angel.  The  witness  added,  that  as  they  crowded 
upon  him  he  called  out,  "  For  God's  sake,  gentlemen,  keep 
from  the  door."  That  the  prisoner  put  his  hand  out,  waiving 
it,  and  said,  "  Pray,  gentlemen,  make  what  room  you  can. 
Your  cause  is  good,  and  you  have  nothing  to  fear."  Other 
witnesses  were  examined  to  what  passed  in  the  lobby,  the  ma- 

*  On  a  division  one  part  of  the  House  go  forth  into  the  lobby. 
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terial  substance  of  whose  testimony  the  editor  has  extracted 
from  the  printed  trial.  The  rest  of  the  evidence  went  to  prove 
those  scenes  of  disorder  and  violence,  which  are  but  too  well 
remembered  without  narration. 

In  the  course  of  the  evidence  for  the  Crown  respecting  the 
riots  and  burnings  in  London,  a  paper  was  produced  by  Rich- 
ard Pond,  a  witness,  who  swore  that,  hearing  his  house  was 
to  be  pulled  down,  he  applied  to  the  prisoner  for  a  protection, 
which  he  presented  to  him  in  the  following  words,  and  which 
was  signed  by  the  prisoner  : 

" All  true  friends  to  Protestants,  I  hope,  will  be  particular 
and  do  no  injury  to  the  property  of  any  true  Protestant,  as  I 
am  well  assured  the  proprietor*  of  this  house  is  a  staunch,  and 
worthy  friend  to  the  cause. 

G.  Gordon." 

The  Attorney-General  was  also  in  possession  of  some  letters 
and  papers  which  Mr.  Dingwall, a  jeweler,  was  called  to  es- 
tablish ； but  he  said  he  was  not  sufficiently  acquainted  with 
Lord  George's  hand  to  prove  them. 

On  the  whole  evidence,  the  counsel  for  the  Crown  conten- 
ded that  the  prisoner,  by  assembling  the  multitude  round  the 
Houses  of  Parliament,  to  enforce  their  purposes  by  violence 
and  numbers,  or  even  to  overawe  and  intimidate  the  Legisla- 
ture in  their  deliberations,  was  a levying  of  war  against  the 
King  in  his  realm,  within  the  statute  of  treasons  of  the 
twenty-fifth  of  Edward  the  Third  ；  a  doctrine  which  was 
fully  confirmed  by  the  Court  ；  and  they  concluded  with 
contending  that  the  overt  acts  established  by  the  evidence  were 
the  only  means  by  which  the  prisoner's  traitorous  purposes 
could  possibly  be  proved.  On  the  close  of  the  evidence  for 
the  Crown,  Lord  KenyoD,  then  Mr.  Kenyon,  senior  counsel 
for  the  prisoner,  addressed  the  jury  in  a  speech  of  much 
ability  and  judgment,  and,  according  to  the  usual  practice, 

♦  The  tenant  was  a  Catholic. 
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should  then  have  been  followed  by  Mr.  Erskine,  before  the 
examination  of  the  prisoner's  witnesses  ；  but  it  appears  from 
the  printed  trial,  that  Mr.  Erskine  claihied  the  right  of  re- 
serving his  address  to  the  jury  till  after  the  final  close  of  the 
whole  evidence  on  both  sides,  which  he  said  was  matter  of 
great  privilege  to  the  prisoner,  and  for  which  he  stated 
that  there  was  a  precedent,  the  protection  of  which  he 
should  insist  upon  for  his  client.  This  being  assented  to  by 
the し ourt,  eleven  or  twelve  witnesses  were  called  on  the  part 
of  the  prisoDcr,  the  great  object  of  whos3  cxaminatious  was  to 
negative  the  conclusions  drawn  by  the  Crown  from  the  evi- 
dence laid  before  the  jury.  For  this  purpose,  the  different 
expressions  called  out  from  the  proceedings  at  vJoachmakers' 
Hall,  and  the  lobby  of  the  House  of  Commons,  were  con- 
trasted with  the  general  tenor  of  the  prisoner's  behavior  from 
his  first  becoming  President  of  the  Protestant  Association. 

The  Rev.  Mr.  MiddletoD,  a  member  of  the  Association,  waa 
the  first  witness.  He  said  he  had  watched  all  his  conduct, 
and  declared  that  he  appeared  animated  witli  the  greatest  loy- 
alty to  the  King,  and  attachment  to  the  constitution  ；  that 
nothing  in  any  of  his  speeches  at  the  Association  contained 
any  expressions  disloyal  or  improper,  dot  tended  directly  or 
indirectly  to  a  repeal  of  the  Bill  by  force  ；  that  he  expressed 
the  cockade  to  be  only  a  badge  to  prevent  disorderly  people 
from  mixing  in  the  procession  of  the  Association  ；  that  he  de- 
sired them  not  to  carry  even  sticks,  and  begged  that  riotous 
persons  might  be  delivered  up  to  the  constables.  Several 
other  witnesses  were  examined  to  the  same  effect  as  Mr.  Mid- 
dleton,  particularly  Mr.  Evans,  tin  eminent  surgeon,  who 
swore  that  he  saw  Lord  George  in  the  centre  of  one  of  the  di- 
visions in  St.  George's  Fields,  and  that  it  appeared  at  that 
time,  from  his  conduct  and  expressions,  that,  to  prevent  all 
disorder,  his  wish  was  not  to  be  attended  across  the  bridge  by 
the  multitude.  This  evidence  was  confirmed  by  several  other 
respectable  witnesses.    And  it  appeared,  also,  that  the  bulk 
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of  the  people  in  the  lobby,  and  in  Palace  Yard,  were  not 
members  of  the  Association,  but  idlers,  vagabonds,  and  pick- 
pockets, who  had  put  cockades  in  their  hats  and  joined  the 
Association  in  their  progress.  This  fact  was  particularly  es- 
tablished by  the  eviJence  of  Sir  Philip  Jennings  Gierke,  who 
said  that  the  people  assembled  around  the  House  of  Commons 
were  totally  different,  both  in  appearance  and  behavior,  from 
the  members  of  the  Association  who  were  assembled  by  the 
prisoner,  and  who  formed  the  original  procession  to  carry  up 
the  petition. 

The  Earl  of  Lonsdale,  then  Sir  James  Lowther,  was  also 
examined  for  the  prisoner,  and  swore  that  he  carried  Lord 
George  and  Sir  Philip  JeuniDgs  Gierke  from  the  House  of 
Commons  ；  that  the  carriage  was  surrounded  with  great  mul- 
titudes, who  inquired  of  Lord  George  the  fate  of  the  petition, 
who  answered  that  it  was  uncertain,  and  earnestly  entreated 
them  to  retire  to  their  homes  and  be  quiet. 

On  the  close  of  the  evidence,  which  was  about  midnight, 
Mr.  Erskine  rose  and  addressed  the  jury  in  the  following 
speech.  The  Solicitor-General  replied,  and  the  jury,  after  be- 
ing charged  by  the  venerable  Earl  of  Mansfield,  then  Chief 
Justice,  retired  to  deliberate.  They  returned  into  Court  about 
three  in  the  morning,  aod  brought  in  a  verdict  Not  Guilty, 
which  was  repeated  from  mouth  to  mouth  to  the  uttermost  ex- 
tremities of  London,  by  the  multitudes  which  filled  the 
streets. 

The  Editor,  though  he  forbears  from  any  extended  criti- 
cisms upon  the  arguments  collected,  cannot  forbear  remark- 
ing that  the  prominent  feature  of  the  following  speech  is,  that 
it  combated  successfully  the  doctrine  of  constructive  treasons, 
a  doctrine  highly  dangerous  to  the  public  freedom. 

It  is  recorded  of  Dr.  Johnson,  that  he  expressed  his  satisfac- 
tion at  the  acquittal  of  this  nobleman  on  that  principle.  "  I 
am  glad,"  said  he,  "  that  Lord  George  Gordon  has  escaped, 
rather  than  a  precedent  should  be  established  of  hanging  a 
mail  for  constructive  treason."* 


*  Bos  weir  8  Life  of  Johnson. 
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Gentlemen  of  the  Juky  :  Mr.  Kenyon*  having 
informed  the  Court  that  we  propose  to  call  no  other 
witnesses,  it  is  now  my  duty  to  address  myself  to 
you,  as  counsel  for  the  noble  prisoner  at  the  bar, 
the  whole  evidence  being  closed  ；  I  use  the  word 
closed,  because  it  is  certainly  not  finished,  since  I 
have  been  obliged  to  leave  the  place  in  winch  I  sat, 
to  disentangle  myself  from  the  volumes  of  men's 
names,  Avhich  lay  there  under  my  feet, す whose  testi- 
mony, had  it  been  necessary  for  the  defence,  would 
have  confirmed  all  the  facts  that  are  already  in 
evidence  before  you. 

Gentlemen,  I  leel  myself  entitled  to  expect,  both 
from  you  and  from  the  Court,  the  greatest  indul- 
gence and  attention.  I  am,  indeed,  a  greater  object 
of  your  compassion,  than  even  my  noble  friend 
whom  I  am  defending.  He  rests  secure  in  conscious 
innocence,  ana  m  the  well-placed  assurance,  that  it 

*  Afterwards  Lord  Kenyon,  and  Chief  Justice  of  the  Court  of  King's 
Bench. 

t  Mr.  Erskine  sat  originally  in  the  front  row,  under  which  there 
were  immense  piles  of  papers  ；  and  he  retired  back  before  he  began  to 
address  the  jury. 
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can  Buffer  no  stain  in  your  hands  ；  not  so  with  me. 
I  stand  up  before  you  a  troubled,  I  am  afraid  a 
guilty  man,  in  having  presumed  to  accept  of  the 
awfiil  task  which  I  am  now  called  upon  to  per- 
form ； a  task  which  my  learned  friend  who  spoke 
before  me,  tliouerh  he  has  justly  risen  by  extraor- 
dinary capacity  and  experience  to  the  highest  rank 
in  his  profession,  has  spoken  of  "with  that  distrust 
ana  diffidence  which  becomes  every  Christian,  in  a 
cause  of  blood.  If  Mr.  Kenyon  has  such  leeiings, 
thinK  what  mine  must  be.  Alas  ！  gentlemen,  who 
am  I?  A  young  man  of  little  experience,  unused 
to  the  bar  of  criminal  courts,  and  sinking  under 
the  dreadful  consciousness  of  my  defects.  I  nave, 
however,  this  consolation,  that  no  ignorance  nor 
inattention  on  my  part  can  possibly  prevent  you 
from  seeing,  under  the  direction  of  the  judges,  that 
the  Crown  has  established  no  case  of  treason. 

Gentlemen,  I  did  expect  that  the  Attorney- 
General,  in  opening  a  great  and  solemn  state  pro- 
secution, would  have  at  least  indulged  the  advocates 
for  the  prisoner  with  his  notions  on  the  law,  as 
applied  to  the  case  before  you,  in  less  general 
terms.  It  is  very  common  indeed,  in  little  civil 
actions,  to  make  such  obscure  introductions  by  way 
of  trap  ；  but  in  criminal  cases,  it  is  unusual  and 
unbecoming  ；  because  the  right  of  the  Crown  to 
replv,  even  where  no  witnesses  are  called  by  the 
prisoner,  gives  it  thereby  the  advantage  of  reply- 
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iug,  without  having  given  scope  for  observations 
on  the  principles  of  the  opening,  with  which  the 
reply  must  be  consistent. 

One  observation  he  has,  however,  made  on  the 
subject,  in  the  truth  of  which  I  heartily  concur, 
viz. :  That  the  crime,  of  which  the  noble  person  at 
your  bar  stands  accused,  is  the  very  highest  and 
most  atrocious  that  a  member  of  civil  life  can  pos- 
sibly commit  ；  because  it  is  not,  like  all  other 
crimes,  merely  an  injury  to  society  from  the  breach 
of  some  of  its  reciprocal  relations,  but  is  an  attempt 
utterly  to  dissolve  and  destroy  society  altogether. 

In  nothing,  therefore,  is  the  wisdom  and  justice 
of  our  laws  so  strongly  and  eminently  » manifested, 
as  in  the  rigid,  accurate,  cautious,  explicit,  unequiv- 
ocal definition  of  what  shall  constitute  this  high 
offence  ；  for,  liisrh  treason  consisting  in  the  breach 
and  dissolution  ot  that  allegiance,  which  binds 
society  together,  if  it  were  left  ambiguous,  uncer- 
tain, or  undefined,  all  the  other  laws  established 
for  the  personal  security  of  the  subject  would  be 
utterly  useless  ；  since  this  offence,  which,  from  its 
nature,  is  so  capable  of  being  created  and  judged 
of,  by  rules  of  political  expediency  on  the  spur  of 
the  occasion,  would  be  a  rod  at  will  to  bruise  the 
most  virtuous  members  of  the  community,  when- 
ever virtue  might  become  troublesome  or  obnox- 
ious to  a  bad  government. 

Injuries  to  the  persons  and  properties  of  our 
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neighbors,  considered  as  individuals,  which  are  the 
subjects  of  all  other  criminal  prosecutions,  are  not 
only  capable  of  greater  precision,  but  the  powers 
of  the  state  can  be  but  rarely  interested  in  strain- 
ing them  beyond  their  legal  interpretation  ；  but 
if  treason,  where  the  government  itself  is  directly 
offended,  were  left  to  the  judgment  oi its  minis- 
ters, without  any  boundaries,  nay,  without  the  most 
broad,  distinct,  and  inviolable  boundaries  marked 
out  by  law,  there  could  be  no  public  freedom,  and 
the  condition  of  an  Englishman  would  be  no  bet- 
ter than  a  slave's  at  the  foot  of  a  Sultan  ；  since 
there  is  little  difference  whether  a  man  dies  by  the 
stroke  of  a  sabre,  without  the  forms  of  a  trial,  or 
by  the  most  pompous  ceremonies  of  justice,  if  the 
crime  could  be  made  at  pleasure  by  the  state  to 
fit  the  fact  that  was  to  be  tried. 

Would  to  God,  gentlemen  of  the  jury,  that  this 
were  an  observation  of  theory  alone,  and  that  the 
page  of  our  history  was  not  blotted  with  so  many 
melancholy  disgraceful  proofs  of  its  truth  ！  but 
these  proofs,  melancholy  and  disgraceful  as  they 
are,  have  become  glorious  monuments  of  the  wis- 
dom of  our  fathers,  and  ought  to  be  a  theme  of 
rejoicing  and  emulation  to  us.  For  from  the  mis- 
chiefs constantly  arising  to  the  state  from  every 
extension  of  the  ancient  law  of  treason,  the  ancient 
law  of  treason  has  been  always  restored,  and  the 
constitution  at   different   periods  washed  clean, 
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though  unhappily  with  the  blood  of  oppressed  and 
innocent  men. 

When  I  speak  of  the  ancient  law  of  treason,  I 
mean  •the  venerable  statute  of  King  Edward  the 
Third,  on  which  the  indictment  you  are  now  trying 
is  framed  ；  a  statute  made,  as  its  preamble  sets 
forth,  for  the  more  precise  definition  of  this  crime, 
which  had  not,  by  the  common  law,  been  suffi- 
ciently explained  ；  and  consisting  of  different  and 
distinct  members,  the  plain  unextended  letter  of 
which  was  thought  to  be  a  su&cient  protection  to 
the  person  and  honor  of  the  sovereign,  and  an 
adequate  security  to  the  laws  committed  to  his 
execution.  I  shall  mention  only  two  of  the  num- 
ber, the  others  not  being  in  the  remotest  degree 
applicable  to  the  present  accusation. 

To  compass,  or  imagine  the  death  of  the  King  ； 
such  imagination,  or  purpose  of  the  mind,  visiole 
only  to  its  great  Author,  being  manifested  by  some 
open  act;  an  institution  obviously  directed,  not 
only  to  the  security  of  his  natural  person,  but  to 
the  stability  of  the  government  ；  the  life  of  the 
prince  being  so  interwoven  with  the  constitution 
of  the  state  that  an  attempt  to  destroy  the  one 
is  justly  held  to  be  a  rebellious  conspiracy  against 
the  other. 

Secondly,  which  is  the  crime  charged  in  the  in- 
dictment, to  levy  war  against  him  in  his  realm  ；  a 
term  that  one  would  think  could  require  no  expla- 
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nation,  nor  admit  of  any  ambiguous  construction 
amongst  men,  who  are  willing  to  read  laws  accord- 
ing to  the  plain  signification  of  the  language  in 
which  they  are  written  ；  but  which  has  neverthe- 
less been  an  abundant  source  of  that  constructive 
cavil,  which  this  sacred  and  valuaole  act  wos  made 
expressly  to  prevent.  The  real  meaning  of  this 
branch  of  it,  as  it  is  bottomed  m  policy,  reason, 
and  justice,  as  it  is  ordained  in  plain  unambiguous 
words,  83  it  is  confirmed  by  the  precedents  oi  jus- 
tice, and  illustrated  by  the  writings  of  the  great 
lights  of  the  law,  in  different  ages  of  our  history, 
I  shall,  before 丄 sit  down,  impress  upon  your  minds 
as  a  safe,  unerring  standard,  by  whicn  to  measure 
the  evidence  you  have  heard.  At  present  I  shall 
only  say,  that  far  and  wide  as  judicial  decisions 
have  strained  the  construction  of  levying  war,  be- 
yond the  warrant  of  the  statute,  to  the  discontent 
of  some  01  the  greatest  ornaments  of  the  profes- 
sion, they  hurt  not  me;  as  a  citizen  I  may  disap- 
prove of  them,  but  as  advocate  for  the  noble  person 
at  vour  bar,  I  need  not  impeach  their  authority : 
because  none  of  them  have  said  more  than  this, 
that  war  may  be  levied  against  the  King  in  his 
realm,  not  only  by  an  insurrection  to  change,  or  to 
destroy  the  fiindamental  constitution  of  the  gov- 
ernment itself  by  rebellious  war,  but,  by  the  same 
war,  to  endeavor  to  suppress  the  execution  of  the 
laws  it  has  enacted  or  to  violate  and  overbear  the 
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protection  they  afford,  not  to  individuals  (which  is 
a  private  wrong) ,  but  to  any  general  class  or  des- 
cription of  the  community,  by  premeditated,  open 
acts  of  violence,  hostility  and  force. 

Gentlemen,  I  repeat  these  words,  and  call  sol- 
emnly on  the  Judges  to  attend  to  what  I  say,  and 
to  contradict  rae  if  I  mistake  the  law，  by  premed- 
itated, open  acts  of  violence,  hostility,  and  force  ； 
nothing  equivocal ； nothing  ambiguous  ；  no  intimi- 
dations, or  overawings,  whicn  signify  nothing  pre- 
cise or  certain,  because  what  mghtens  one  man,  or 
set  of  men,  may  have  no  effect  upon  another  ；  but 
that  wliicli  compels  and  coerces  ；  open  violence  and 
force. 

Gentlemen,  this  is  not  only  the  whole  text,  but 
I  submit  it  to  the  learned  Judges,  under  whose 
correction  I  am  happy  to  speak,  an  accurate  expla- 
nation of  the  statute  of  treason,  as  far  as  it  relates 
to  the  present  subject,  taken  in  its  utmost  extent 
of  judicial  construction,  and  which  you  cannot  but 
see  not  only  in  its  letter,  but  in  its  most  strained 
signification,  is  confined  to  acts  which  immediately, 
openly,  and  unambiguously,  strike  at  the  very  root 
and  being  of  government,  and  not  to  any  other 
offences,  however  injurious  to  its  peace. 

Such  were  the  boundaries  of  high  treason  marked 
out  in  the  reiffn  of  Edward  the  Third  ；  and  as  often 
as  the  vices  of  bad  princes,  assisted  by  weak  sub- 
missive Parliaments,  extended  state  offences  beyond 
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the  strict  letter  of  that  act,  so  often  the  virtue  of 
better  princes  and  wiser  Farliaments  brought  them 
back  again. 

A long  list  of  new  treasons,  accumulated  in  the 
wretched  reign  of  Richard  the  Second,  from  which 
to  use  the  language  of  the  act  that  repealed  them, 
" no  man  knew  what  to  do  or  say  for  doubt  of  the 
pains  of  death,"  were  swept  away  in  the  first  year 
of  Henry  the  Fourth,  his  successor  ；  and  many 
more,  which  had  again  sprung  up  in  the  following 
distracted  arbitrary  reigns,  putting  tumults  and 
riots  on  a  footine  with  armed  rebellion,  were  asraiii 
leveled  in  the  first  year  of  Queen  Mary,  and  the 
statute  of  Edward  made  once  more  the  standard 
of  treasons.  The  acts  indeed  for  securing  his 
present  Majesty's  illustrious  house  from  the  machin- 
ations of  those  very  Papists,  who  are  now  so  highly 
in  favor,  have  since  that  time  added  to  the  list; 
but  these,  not  being  applicable  to  the  present  case, 
the  ancient  statute  is  still  our  only  guide  ；  which 
is  so  plain  and  simple  in  its  object,  so  explicit  and 
correct  in  its  terms,  as  to  leave  no  room  for  intrin- 
sic error  ；  and  the  wisdom  oi its  authors  has  shut 
the  door  against  all  extension  of  its  plain  letter  ； 
declaring  in  the  very  body  of  the  act  itself,  that 
nothing  out  of  that  plain  letter  should  be  brought 
within  the  pale  of  treason  by  inference  or  con- 
struction, but  that,  if  any  such  cases  happened, 
they  should  be  referred  to  the  Parliament 
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Tliis  wise  restriction  has  been  the  subject  of 
much  just  eulogium  by  all  the  most  celebrated 
writers  on  the  criminal  law  of  England.  Lord 
Coke  says,  the  Parliament  that  made  it  was  on 
that  account  called  benedictum  or  blessed;  and  the 
learned  and  virtuous  Judge  Hale,  a  bitter  enemy 
and  opposcr  of  constructive  treasons,  speaks  of 
this  sacred  institution  with  that  enthusiasm,  which 
it  cannot  but  inspire  in  the  breast  of  every  lover 
of  the  just  privileges  of  mankind. 

Gentlemen,  in  these  mild  days,  when  juries  are 
so  free,  and  judges  so  independent,  perhaps  all 
these  observations  might  have  been  s})ared  as  un- 
necessary ； but  they  can  do  no  harm  ；  and  this 
history  of  treason,  so  honorable  to  England,  can- 
not, even  imperfectly  as  I  have  given  it,  to  be  un- 
pleasant to  Hinglishmen.  At  all  events,  it  cannot 
be  thought  an  inapplicable  introduction  to  saying 
that  ix)rd  George  Gordon,  who  stands  before  you 
indicted  for  that  crime,  is  not,  cannot  be  guilty 
of  it,  unless  he  has  levied  war  agaiust  the  iving  in 
his  realm,  contrary  to  the  plain  letter,  spirit,  and 
intention  of  the  act  of  the  twenty-fifth  of  Edward 
the  Tnird  ；  to  be  extended  by  no  new  or  occa- 
sional constructions,  to  be  strained  by  no  fancied 
analogies,  to  be  measured  by  no  rules  of  political 
expediency,  to  be  judged  of  by  no  theory,  to  be 
determined  by  the  wisdom  of  no  individual,  how- 
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ever  wise,  but  to  be  expounded  by  the  simple, 
genuine  letter  of  the  lav/. 

Gentlemen,  the  only  overt  act  charged  in  the 
indictment  is,  the  assembling  the  multitude,  which 
we  all  of  us  remember  went  up  with  the  petition  of 
the  associated  Protestants  on  the  second  day  of 
last  June  ；  and  in  addressing  myself  to  a  humane 
and  sensible  jury  of  Englishmen,  sitting  in  judg- 
ment on  the  life  of  a  fellow-citizen,  more  especially 
under  the  direction  of  a  Court  so  filled  as  this  is, 
I  trust  I  need  not  remind  you,  that  the  purposes 
of  that  multitude,  as  originally  assembled  on  that 
day,  and  tlie  purposes  and  acts  of  him  who  assem- 
bled them,  are  the  sole  objects  of  investigation  ； 
and  that  all  the  dismal  consequences  which  fol- 
lowed, and  which  naturally  link  themselves  with 
this  subject  in  the  firmest. minds,  musi  be  altogether 
cut  off,  and  abstracted  from  your  attention,  further 
than  the  evidence  warrants  their  admission.  In- 
deed, if  the  evidence  had  been  co-extensive  with 
these  consequences  ；  if  it  had  been  proved  that  the 
same  multitude,  under  the  direction  of  Lord  George 
Gordon,  had  afterwards  attacked  the  Bank,  broke 
open  the  prisons,  and  set  London  in  a  conflagration, 
I  should  not  now  be  addressing  you.  Do  me  the 
justice  to  believe,  that  I  am  neither  so  foolish  as 
to  imagine  I  could  have  defended  liim,  nor  so 
profligate  as  to  wish  it il 丄 could.  But  when 
it  has  appeared  not   only  by  the  evidence  in 
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the  cause,  but  by  the  evidence  of  the  thing  itself, 
by  the  issues  of  life,  which  may  be  called  the  evi- 
dence of  heaven,  that  these  dreadful  events  were 
either  entirely  unconnected  with  the  assembling  of 
that  multitude  to  attend  the  petition  of  the  Prot- 
estants, or,  at  the  very  worst,  the  unforeseen,  unde- 
signed, unabetted  and  deeply  regretted  consequences 
of  it,  I  confess  the  seriousness  and  solemnity  of  this 
trial  sink  and  dwindle  away.  Only  abstract  from 
your  minds  all  that  misfortune,  accident,  and  the 
wickedness  of  others  have  brought  upon  the  scene  ； 
and  the  cause  requires  no  advocate.  When  I  say 
that  it  requires  no  advocate,  I  mean  that  it  requires 
no  argument  to  screen  it  from  the  guilt  of  treason. 
For  though 丄 am  perfectly  convinced  of  the  purity 
of  my  noble  mend's  intentions,  yet  I  am  not  bound 
to  defend  his  prudence,  nor  to  set  it  up  as  a  pattern 
for  imitation  ；  since  you  are  not  trying  him  for 
imprudence,  for  indiscreet  zeal,  or  for  want  of 
foresight  and  precaution,  but  for  a  deliberate  and 
malicious  predetermination  to  overpower  the  laws 
and  government  of  his  country  by  hostile,  rebellious 
force. 

The  indictment  therefore  first  charges  that  the 
multitude,  assembled  on  the  2nd  of  June,  "were 
armed  and  arrayed  in  a  warlike  manner which 
indeed,  ii it  had  onjitted  to  charge,  we  should  not 
have  troubled  you  with  any  defence  at  all,  because 
no  judgment  could  have  been  given  on  so  defective 
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an  indictment;  for  the  statute  never  meant  to  put 
au  unarmed  assembly  oi  citizens  on  a  footing  with 
armed  rebellion  ；  and  the  crime,  whatever  it  is, 
must  always  appear  on  the  record  to  warrant  the 
judgment  of  the  Court. 

It  is  certainly  true,  that  it  has  been  held  to  be 
matter  of  evidence,  and  dependent  on  circum- 
stancas,  what  numbers,  or  species  of  equipment 
and  order,  though  not  the  regular  equipment  and 
order  of  soldiers,  shall  constitute  an  army,  so  as  to 
maintain  the  averment  in  the  indictment  of  a  war- 
like arrav ;  and  likewise,  what  kinds  of  violence, 
though  not  pointed  at  the  King's  person,  or  the 
existence  of  the  government,  shall  be  construed  to 
be  war  against  the  ivmg.  But  as  it  has  never  yet 
been  maintained  in  argument,  in  any  Court  of  the 
kingdom,  or  even  speculated  upon  in  theory,  that 
a  multitude,  without  either  weapons  offensive  or 
defensive  of  any  sort  or  kind,  and  yet  not  supply- 
ing the  want  of  them  by  such  acts  of  violence,  as 
multitudes  sufficiently  great  can  achieve  without 
them,  was  a  hostile  array  within  the  statute  ；  as  it 
has  never  been  asserted  by  the  wildest  adventurer 
in  constructive  treason,  that  a  multitude,  armed 
with  nothing,  threatening  nothing,  and  doing 
nothing,  was  an  army  levying  war;  I  am  entitled  to 
say,  that  the  evidence  does  not  support  the  first 
charge  in  tlie  indictment  ；  but  that,  on  the  contrary, 
it  is  manifestly  false  ；  false  in  the  knowledge  of  the 
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Crown,  which  prosecutes  it  ；  false  in  the  knowledge 
of  every  man  in  London,  who  was  not  bed-ridden 
on  Friday  the  2nd  of  J  une,  and  who  saw  the  peace- 
able demeanor  of  the  associated  Protestants. 

But  you  will  hear,  no  doubt,  from  the  Solicitor- 
vieneral,  for  they  have  saved  all  their  intelligence 
for  the  reply,  that  fiiry  supplies  arms  ；  furor  arma 
ministrat  ；  and  the  case  of  Damaree  will, I  suppose, 
be  referred  to;  where  the  people  assembled,  had 
no  banners  or  arms,  but  only  clubs  and  bludgeons : 
yet  the  ringleader,  who  led  them  on  to  mischief, 
was  adjudged  to  be  guilty  of  high  treason  for  levy- 
ing war.  This  judgment  it  is  not  my  purpose  to 
impeach,  for  I  have  no  time  for  digression  to  points 
that  do  not  press  upon  me.  In  the  case  of  Dama- 
ree, the  mob,  though  not  regularly  armed,  were 
provided  with  such  weapons  as  best  suited  their 
mischievous  designs :  their  designs  were,  besides, 
open  and  avowed,  and  all  the  mischief  was  done 
that  could  have  been  accomplished,  if  they  had 
been  in  the  completest  armor  ；  they  burnt  Dissent- 
ing meeting-houses  protected  by  law,  and  Damaree 
was  taken  at  their  head,  in  jlagrante  delicto,  with 
a  torch  in  his  hand,  not  only  in  the  very  act  of 
destroying  one  of  -them,  but  leading  on  Ins  follow- 
ers, in  person,  to  the  avowed  destruction  of  all  the 
rest.  There  could  therefore  be  no  doubt  of  his 
purpose  and  intention,  nor  any  great  doubt  that 
the  perpetration  of  such  purpose  was,  from  its  gen- 
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erality,  high  treason,  if  perpetrated  by  such  a  force 
as  distinguishes  a  felonious  riot  from  a  treasonable 
levying  of  war.  The  principal  doubt  therefore  in 
that  case  was,  whether  such  an  unarmed  riotous 
force  was  war,  within  the  meaning  of  the  statute  ； 
and  on  that  point  very  learned  men  have  differed  ； 
nor  shall I  attempt  to  decide  between  them  be- 
cause in  this  one  point  they  all  agree.  Gentlemen, 
I  beseech  you  to  attend  to  me  here. 丄 say  on  this 
point  they  all  agree;  that  it  is  the  intention  of 
assembling  them,  whicn  forms  the  guilt  of  treason  : 
I  will  give  it  you  in  the  words  of  high  authority, 
the  learned  Foster  ；  whose  private  opinions  will,  no 
doubt,  be  pressed  upon  you  as  doctrine  and  law, 
and  which  if  taken  together,  as  all  opinions  ought 
to  be,  and  not  extracted  in  smuggled  sentences  to 
serve  a  shallow  trick,  I  am  contented  to  consider  as 
authority. 

That  great  Judge,  immediately  after  supporting 
the  case  of  Damaree,  as  a levying  war  within  the 
statute,  against  the  opinion  of  Hale  in  a  similar 
case,  viz. :  the  destruction  of  bawdy-houses,  which 
happened  in  his  time,  says,  "The  true  criterion 
therefore  seems  to  be,  quo  animo  did  the  parties 
assemble  ？    With  what  intention  did  they  meet  ？" 

On  that  issue,  then,  by  which  I  am  supported  by 
the  whole  bddy  of  the  criminal  law  of  England  ； 
concerning  which  there  are  no  practical  precedents 
of  the  Courts  that  clash,  nor  even  abstract  opin- 
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ions  of  the  closest  that  differ,  I  come  forth  with 
boldness  to  meet  the  Crown  ；  for  even  supposing 
that  peaceable  multitude,  though  not  hostilely 
arrayed,  though  without  one  species  of  weapon 
among  them,  though  assembled  without  plot  or 
disguise  by  a  public  advertisement,  exhorting,  nay 
commanding  peace,  and  inviting  the  magistrates  to 
be  present  to  restore  it  if  broken :  though  com- 
posed of  thousands  who  are  now  standing  around 
you,  unimpeached  and  unreproved,  yet  who  are  all 
principals  in  treason,  if  such  assembly  was  treason  ； 
supposing, ェ say,  this  multitude  to  be  nevertheless 
an  army  within  the  statute,  still  the  great  question 
wojild  remain  behind  on  which  the  guilt  or  inno- 
cence of  the  accused  must  singly  (depend,  and  which 
it  is  your  exclusive  province  to  determine :  namely, 
whether  they  were  assembled  by  my  noble  client, 
for  the  traitorous  purpose  charged  in  the  indict- 
ment? For  war  must  not  only  be  levied,  but  it 
must  be  levied  against  the  King  in  his  realm,  i.  e" 
either  directly  against  his  person  to  alter  the  con- 
stitution of  the  government,  of  which  he  is  the 
head,  or  to  suppress  the  laws,  committed  to  his 
execution,  by  rebellious  force.  You  must  find  that 
Lord  George  Gordon  assembled  these  men  with  that 
traitorous  intention :  you  must  find  not  merely  a 
riotous  illegal  petitioning,  not  a  tumultuous,  inde- 
cent importunity  to  influence  Parliament,  not  the 
compulsion  of  motive,  from  seeing  so  great  a  body 
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of  people  united  in  sentiment  and  clamorous  sup- 
plication, but  the  absolute,  unequivocal  compulsion 
of  force,  from  the  hostile  acts  of  numbers  united  in 
rebellious  conspiracy  and  arms. 

This  is  the  issue  you  are  to  try  :  for  crimes  of  all 
denominations  consist  wholly  in  the  purpose  of  the 
human  will  producing  the  act :  Actus  non  facit 
reum  nisi  mens  sit  rea.  The  act  does  ^psjt お 0n^(i ，い 
tute  guilt,  unless  the  iBii わ. b ピ gufliy:  ：  .TMs'  is"  the 
great  text  irom,  ^iiicb  flie  'whole  moral  of  penal 
justice  is  deduced :  it  stands  at  the  top  of  the  crimi- 
nal page,  throughout  all  the  volumes  of  oUr  humane 
and  sensible  laws,  and  Lord  Chief  Justice  Coke, 
whose  chapter  on  this  crime  is  the  most  authori- 
tative and  masterly  of  all  his  valuable  works,  ends. 
almoBt  every  sentence  with  an  emphatical  repeti- 
tion of  it. 

The  indictment  must  charge  an  open  act,  because 
the  purpose  of  the  mind,  which  is  the  object  of 
trial,  can  only  be  known  by  actions  ；  or,  again  to 
use  the  words  of  Foster,  who  Las  ably  and  accu- 
rately expressed  it,  "  the  traitorous  purpose  is  the 
treason,  the  overt  act,  the  means  made  use  of  to 
effectuate  the  intentions  of  the  heart. "  But  why 
should  I  borrow  the  language  of  Foster,  or  of  any 
other  man,  when  the  language  of  the  indictment 
itself  is  lying  before  our  eyes?  What  does,  it  say  ？ 
Does  it  directly  charge  the  overt  act  as  in  itself 
constituting  the  crime  ？    No.    It  charges  that  the 
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Prisoner  "  maliciously  and  traitorously  did  compass, 
imagine,  and  intend  to  raise  and  levy  war  and 
rebellion  against  the  King;"  this  is  the  malice 
prepense  of  treason  ；  and  that  to  fulfil  and  bring 
to  effect  such  traitorous  compassings  and  intentions, 
he  did,  on  the  day  mentioned  in  the  indictment, 
； ....actually  assemble  them,  and  levy  war  and  rebellion 
:••  ノ：  I^ing.    Thus  the  law,  which  is  made  to 

correct  d ね 9*  ^ni|K*£iie:wi(^^^di;;^esa  X)f,the  heart,  and 
not  the  unconscious  deed^ 'of-*tii;btJ^y,  goes  up  to 
the  fountain  of  human  agency,  and  arraigns  the 
lurking  mischief  of  the  soul,  dragging  it  to  light 
by  the  evidence  of  open  acts.  The  hostile  mind 
is  the  crime  ；  and,  therefore,  unless  the  matters 
- which  are  in  evidence  before  you,  do  beyond  all 
doubt  or  possibility  of  error,  convince  you  that  the 
prisoner  is  a  determined  traitor  in  his  heart,  he  is 
not  guilty. 

It  is  the  same  principle  which  creates  all  the 
various  degrees  of  homiciae,  from  that  which  is 
excusable,  to  the  malignant  guilt  of  murder.  The 
fact  is  the  same  in  all,  the  death  of  the  man  is  the 
imputed  crime  ；  but  the  intention  makes  all  the 
difference  ；  and  he  who  killed  him  is  pronounced  a 
murderer,  a  single  felon,  or  only  an  unfortunate 
man,  as  the  circumstances,  by  which  his  mind  is 
deciphered  to  the  jury,  show  it  to  have  been  can- 
kered by  deliberate  wickedness,  or  stirred  up  by 
sudden  passions. 
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Here  an  immense  multitude  was,  beyond  all 
doubt,  assembled  on  the  second  of  June;  but 
whether  he  that  assembled  them  be  guilty  of  high 
treason,  of  a  high  misdemeanor,  or  only  of  a  breach 
of  the  act  of  King  Charles  the  Second  against 
tumultuous  petitioning,  if  such  an  act  still  exists, 
depends  wholly  upon  the  evidence  of  his  purpose 
in  assembling  them,  to  be  gathered  by  you,  and 
by  you  alone,  from  the  whole  tenor  of  his  conduct  ； 
and  to  be  gathered  not  by  inference  or  probability, 
or  reasonable  presumption,  but  in  the  words  of  the 
act,  provably  ；  that  is,  in  the  full  unerring  force 
of  demonstration.  You  are  called  upon  your  oaths 
to  say,  not  whether  Lord  George  Gordon  assembled 
the  multitudes  in  the  place  charged  in  the  indict- 
ment, for  that  is  not  denied  ；  but  whether  it  ap- 
pears by  the  facte  produced  in  evidence  for  the 
Crown,  when  confronted  with  the  proofs  which  we 
have  laid  before  you,  that  he  assembled  them  in 
hostile  array,  and  with  a  hostile  mind,  to  take  the 
laws  into  his  own  hands  by  main  force,  and  to  dis- 
solve the  constitution  of  the  government,  unless 
hiB  petition  should  be  listened  to  by  Parliament. 

That  it  is  your  exclusive  province  to  determine. 
The  Court  can  only  tell  you  what  acts  the  law,  in 
its  general  theory,  holds  to  be  high  treason,  on  the 
general  assumption,  that  such  acts  proceed  from 
traitorous  purposes;  but  they  must  leave  it  to  your 
decision,  and  to  yours  alone,  whether  the  acts  proved 
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appear,  in  the  present  instance,  under  all  the  cir- 
stances,  to  have  arisen  from  the  causes  which 
form  the  essence  of  this  high  crime. 

Gentlemen,  you  have  now  heard  the  law  of  trea- 
son ； first  in  the  abstract,  and  secondly  as  it  applies 
to  the  general  features  of  the  case  ；  and  you  have 
heard  it  with  as  much  Biucerity  as  ii 上 had  addressed 
you  upon  my  oath  from  the  bench  where  the  J udges 
sit.  I  declare  to  you  solemnly  in  the  presence  of 
that  great  Being,  at  whose  bar  we  must  all  here- 
after ？ ippcar,  that  I  have  used  no  one  -art  of  an 
advocate  but  have  acted  the  plain  unaffected  part 
of  a  Christian  man,  instructing  the  consciences  of 
his  fellow-citizens  to  do  justice.  If  I  have  deceived 
you  on  the  subject,  I  am  myself  deceived  ；  and  if 
I  am  misled  through  ignorance,  my  ignorance  is 
incuraule,  for  I  have  spared  no  pains  to  understand 
it. 

I  am  not  stiff  in  opinions  ；  but  before ェ change 
any  one  of  those  that  I  have  given  you  to-day, 1 
must  see  some  direct  monument  of  justice  that  con- 
tradicts tliem  ；  for  the  law  of  England  pays  no 
respect  to  theories,  however  ingenious,  or  to  authors, 
however  wise  ；  and  therefore,  unless  you  hear  me 
refuted  by  a  series  of  direct  precedents,  and  not 
by  vague  doctrine,  if  you  wish  to  sleep  in  peace, 
follow  me. 

And  now  the  most  important  part  of  our  task 
begins,  namely,  the  application  of  the  evidence  to 


TRIAL  OF  LORD  GEORGE  GORDOIT. 105 


the  doctrines  I  have  laid  down  ；  for  trial  is  nothing 
more  than  the  reference  of  facts  to  a  certain  rule 
of  action,  and  a long  recapitulation  of  them  only 
serves  to  distract  and  perplex  the  memory,  without 
enlightening  the  judgment,  unless  the  great  stand- 
ard principle  by  which  they  are  to  be  measured  is 
fixed  and  rooted  in  the  mind.  When  that  is  done, 
which  I  am  confident  has  been  done  by  you,  every- 
thing worthy  of  observation  falls  naturally  into  its 
place,  and  the  result  is  safe  and  certain. 

Gentlemen,  it  is  already  in  proof  before  you, 
indeed  it  is  now  a  matter  of  history,  that  an  act 
of  Parliament  passed  in  the  session  of  1778,  for 
the  repeal  of  certain  restrictions,  which  the  policy 
of  our  ancestors  had  imposed  upon  the  Roman 
Catholic  religion,  to  prevent  its  extension,  and  to 
render  its  limited  toleration  harmless  ；  restrictions, 
imposed  not  because  our  ancestors  took  upon  them 
to  pronounce  that  laith  to  be  offensive  to  God,  but 
because  it  was  incompatible  with  good  faith  to 
man  ；  being  utterly  inconsistent  with  allegiance  to 
a  Protestant  government,  from  their  oaths  and  obli- 
gations, to  whicn  it  gave  them  not  only  a  release, 
but  a  crown  of  glory,  as  the  reward  of  treachery 
and  treason. 

It  was  indeed  with  astonishment,  that  I  heard 
the  Attorney-General  stigmatize  those  wise  regula- 
tions of  our  patriot  ancestors  with  the  title  of  fac- 
tious and  cruel  impositions  on  the  consciences  and 
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liberties  of  their  fellow-citizens.  Gentlemen,  they 
were  at  the  time  wise  and  salutary  regulations  ； 
regulations  to  which  this  country  owes  its  freedom, 
ana  xiis  Majesty  his  crown  ；  a  crown  which  he  wears 
under  the  strict  entail  of  professing  and  protecting 
that  religion  which  they  were  made  to  repress  ；  and 
v/hich  I  know  my  noble  friend  at  the  bar  joins  with 
me,  and  with  all  good  men,  in  wishing  that  lie  and 
his  posterity  may  wear  forever. 

It  IS  not  my  purpose  to  recall  to  your  minds  the 
fatal  effects  which  bigotry  has  in  former  days  pro- 
duced in  this  island.  I  will  not  follow  the  example 
the  Crown  has  set  me,  by  making  an  attack  on  your 
passions,  on  subjects  foreign  to  the  object  before 
you;  I  will  not  call  your  attention  from  those 
flames,  kindled  by  a  villainous  banditti,  which  they 
have  thought  fit,  in  defiance  of  evidence,  to  intro- 
duce, by  bringing  before  your  eyes  the  more  cruel 
flames,  in  which  the  bodies  of  our  expiring,  meek, 
patient,  Christian  fathers,  were  little  more  than  a 
century  ago  consuming  in  Smitlifield  ； 丄 will  not 
call  up  from  the  graves  of  martyrs  all  the  precious 
holy  blood  that  has  been  spilt  in  this  land  to  save 
its  established  government  and  its  reformed  relig- 
ion, from  the  secret  villainy,  and  the  open  force  of 
Papists  ；  the  cause  does  not  stand  in  need  even  of 
such  honest  arts,  and  I  feel  my  heart  too  big,  vol- 
untarily to  recite  such  scenes,  when  I  reflect  that 
some  of  my  own,  and  my  best  and  dearest  progcn- 
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iters,  from  whom  I  glory  to  be  descended,  ended 
their  innocent  lives  in  prisons  and  in  exile,  only 
because  they  were  Protestants. 

Gentlemen,  whether  the  great  lights  of  science 
and  of  commerce,  which  since  those  disgraceful 
times  have  illuminated  Europe,  may,  by  dispelling 
these  shocking  prejudices,  have  rendered  the  Pap- 
ists of  this  day  as  safe  and  trusty  subjects  as  those 
who  conform  to  the  national  religion  established 
by  law,  I  shall  not  take  upon  me  to  determine  ；  it  is 
wholly  unconnected  with  the  present  inquiry  ；  we 
are  not  trying  a  question  either  of  divinity,  or  civil 
policy  ；  and  I  shall  therefore  not  enter  at  all  into 
the  motives  or  merits  of  the  act  that  produced  the 
. Protestant  petition  to  Parliamenf  ；  it  was  certainly 
introduced  by  persons  who  cannot  be  named  by  any 
good  citizen  without  affection  and  respect  ；  but  this 
I  will  say,  without  fear  of  contradiction,  that  it  was 
sudden  and  unexpected  ；  that  it  passed  with  un- 
common precipitation,  considering  the  magnitude 
of  the  object  ；  that  it  underwent  no  discussion  ； 
and  that  the  heads  of  the  church,  the  constitutional 
guardians  of  the  national  relisrion,were  never  con- 
sulted upon  it.  Under  such  circumstances  it  is  no 
wonder  that  many  sincere  Protestants  were  alarmed  ； 
and  they  had  a  right  to  spread  their  apprehensions  ； 
it  is  the  privilege  and  the  duty  of  all  the  subjects 
of  England  to  watch  over  their  religious  and  civil 
liberties,  and  to  approach  either  their  representa- 
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lives  or  the  Throne  with  their  fears  and  their  com- 
plaints, a  privilege  which  has  been  bought  with  the 
dearest  blood  of  our  ancestors,  and  which  is  con- 
firmed to  us  by  law,  as  our  ancient  birthright  and 
inheritance. 

Soon  after  the  repeal  of  the  act,  the  Protestant 
Association  began,  and  from  small  beginnings  ex- 
tended over  England  and  Scotland,  A  deed  of 
association  was  signed,  by  all  legal  means  to  oppose 
the  growth  of  Popery  ；  and  which  of  the  advocates 
for  the  Crown  will  stand  up,  and  say,  that  such  an 
union  was  illegal ？  Their  union  was  perfectly  con- 
stitutional ； there  was  no  obligation  of  secrecy  ； 
their  transactions  were  all  public  ；  a  committee  was 
appointed  for  regularity  and  correspondence  ；  and 
circular  letters  were  sent  to  all  the  dignitaries  of 
the  church,  inviting  them  to  join  with  them  in  the 
protection  of  the  national  religion. 

All  this  happened  before  Lord  George  Gordon 
was  a  member  of,  or  the  most  distantly  connected 
with  it  ；  for  it  was  not  till  November,  1779,  that  the 
London  Association  made  him  an  offer  of  their 
chair,  by  an  unanimous  resolution  communicated 
to  him,  unsought  and  unexpected,  in  a  public  letter 
signed  by  the  secretary  in  the  name  of  the  whole 
body  ；  and  from  that  day  to  the  day  he  was  commit- 
ted to  the  Tower,  I  will  lead  him  by  the  hand  in  your 
view,  that  you  may  see  there  is  no  blame  in  him. 
Though  all  his  behavior  was  unreserved  and  public. 


THIAL  OF  LORD  GEORGE  GORDON. 109 


and  tliough  watched  by  wicked  men  for  purposes 
of  vengeance,  the  Crown  has  totally  failed  in  giv- 
ing it  such  a  context,  as  can  justify,  in  the  mind 
of  any  reasonable  man,  the  conclusion  it  seeks  to 
establish.  This  will  fully  appear  hereafter  ；  but 
let  us  first  attend  to  the  evidence  on  the  part  of  the 
Crown. 

The  first  witness  to  support  this  prosecution  is 
William  Hay,  a  bankrupt  in  fortune,  he  acknow- 
ledged himself  to  be,  and,  I  am  afraid,  a  bankrupt  in 
conscience.  Such  a  scene  oi impudent,  ridiculous 
inconsistency,  would  have  utterly  destroyed  his 
credibility,  in  the  most  trifling  civil  suit  ；  and  I  am, 
therefore,  almost  ashamed  to  remind  you  of  his 
evidence,  when  I  reflect  that  you  will  never  suffer 
it  to  glance  across  your  minds  on  this  solemn 
occasion. 

This  man  whom  I  may  now,  without  offence  or 
slander,  point  out  to  you  as  a  dark  Popish  spy,  who 
attended  the  meetings  of  the  London  Association, 
to  pervert  their  harmless  purposes,  conscious  that 
the  discovery  of  his  character  would  invalidate  all 
his  testimony,  endeavored  at  first  to  conceal  the 
activity  of  his  zeal  by  denying  that  he  had  seen 
any  of  the  destructive  scenes  imputed  to  the  Pro- 
testants ； yet  almost  in  the  same  breath  it  came 
out,  by  his  own  confession,  that  there  was  hardly 
a  place,  public  or  private,  where  riot  had  erected 
her  standard,  in  which  he  had  not  been :  nor  a 
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house,  prison,  or  chapel,  that  was  destroyed,  to  the 
demolition  of  which  he  had  not  been  a  witness. 
He  was  at  Newgate,  the  Fleet,  at  Langdale's,  and 
at  Coleman  Street  ；  at  the  Sardinian  Ambassador's, 
and  in  Great  Queen  Street,  Lincoln's  Inn  Fields. 
What  took  him  to  Coachmaker's  Hall ？  He  went 
there,  asjbe  told  us,  to  watch  their  proceedings,  be- 
cause he  expected  no  good  from  them  ；  and  to  jus- 
tify his  prophecy  of  evil,  lie  said,  on  his  examination 
by  the  Crown,  that  as  early  as  December  he  had 
heard  some  alarming  republican  language.  What 
language  did  lie  remember  ？  Why,  that  the  Lord 
Advocate  of  Scotland  was  called  only  Harry  Dun- 
das.  Finding  this  too  ridiculous  for  so  grave  an 
occasion,  he  endeavored  to  put  some  words  about 
the  breach  of  the  King's  coronation  oath  into  the 
prisoner's  mouth,  as  proceeding  from  himself;  whicH 
it  is  notorious  he  read  out  of  an  old  Scotch  book, 
I  'liblished  near  a  century  ago,  on  the  abdication  of 
Kin  11：  Jnines  the  Second. 

Attend  to  his  cross-examination :  He  was  sure 
he  had  seen  Lord  George  Gordon  at  Greenwood's 
room  in  January  ；  but  when  Mr.  Kenyon,  who 
knew  Lord  George  had  never  been  there,  advised 
him  to  recollect  himself,  he  desired  to  consult  his 
notes.  First,  he  is  positively  sure,  from  his  mem- 
ory, that  he  had  seen  him  there  ；  then  he  says  he 
cannot  trust  his  memory  without  referring  to  his 
papers  ；  on  looking  at  them,  they  contradict  him  ^ 
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end  he  then  confesses,  that  he  never  saw  Lord 
George  Gordon  at  Greenwood's  room  in  January, 
vrhen  his  note  was  taken,  nor  at  any  other  time. 
Eut  why  did  he  take  notes  ？  He  said  it  was  be- 
cause he  foresaw  what  Would  happen.  How  fortu- 
nate the  Crown  is,  gentlemen,  to  have  such  friends 
to  collect  evidence  by  anticipation  ！  When  did  he 
begin  to  take  notes  ？  He  said  on  the  21st  of  Feb- 
ruary, which  was  the  first  time  he  had  been  alarmed 
at  what  he  had  seen  and  heard,  although  not  a 
minute  before  he  had  been  reading  a  note  taken  at 
Greenwood's  room  in  January,  and  had  sworn  that 
he  attended  their  meetings,  from  apprehensions  of 
consequences,  as  early  as  December. 

Mr.  Kenyon,  who  now  saw  him  bewildered  in  a 
maze  of  falsehood,  and  suspecting  his  notes  to  have 
been  a  villainous  fabrication  to  give  the  show  of 
correctness  to  his  evidence,  attacked  him  with  a 
shrewdness  for  which  he  was  wholly  unprepared. 
You  remember  the  witness  had  said  that  he  always 
took  notes  when  he  attended  any  meetings  where 
he  expected  their  deliberations  might  be  attended 
with  dangerous  consequences.  "Give  me  one  in- 
stance," says  Mr.  Kenyon,  "in  the  whole  course  of 
your  life,  where  you  ever  took  notes  before."  Poor 
Mr.  Hay  was  thunderstruck  ；  the  sweat  ran  down 
his  face,  and  his  countenance  bespoke  despair,  not 
recollection  :  "  Sir,  I  must  have  an  instance  ；  tell 
me  when  and  where  ？，,    Gentlemen,  it  was  now  too 
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late;  some  instxince  he  was  obliged  to  give,  and,  as 
it  was  evident  to  every  body  that  he  had  one  still 
to  choose,  I  think  he  might  have  chosen  a  better. 
He  had  taken  notes  at  the  General  Assembly  of  the 
Church  of  Scotland  six  and  twenty  years  before. 
What  ！  did  he  apprehend  dangerous  consequences 
from  the  deliberations  of  the  grave  elders  of  the 
Kirk  ？  Were  they  levying  war  against  the  King  ？ 
At  last  when  he  is  called  upon  to  say  to  whom  he 
communicated  the  intelligence  he  had  collected,  the 
spy  stood  confessed  indeed  ；  at  first  he  refused  to 
tell,  saying  he  was  his  mend,  and  that  he  was  not 
obliged  to  give  him  up  ；  and  when  forced  at  last  to 
speak,  it  came  out  to  be  Mr.  Butler,  a  gentleman 
universally  known,  and  who,  from  what  I  know  of 
him,  I  may  be  sure  never  employed  him  or  any 
other  spy,  because  he  is  a  man  every  way  respect- 
able, but  who  certainly  is  not  only  a  Papist,  but 
the  person  who  was  employed  in  all  their  proceed- 
ings, to  obtain  the  late  indulgences  from  Parliament- 
He  said  Mr.  Butler  was  his  particular  friend,  yet 
professed  himself  isrnorant  of  his  religion.  I  am 
sure  he  could  not  be  desired  to  conceal  it;  Mr. 
Butler  makes  no  secret  of  his  religion  ；  it  is  no  re- 
proach to  any  man  who  lives  the  life  he  does  ；  but 
Mr.  Hay  thought  it  of  moment  to  his  own  credit 
in  the  cause,  that  he  himself  might  be  thought  a 
Protestant,  unconnected  with  Papists,  and  not  a 
Popish  spy. 
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So  ambitious,  indeed,  was  the  miscreant  of  being 
useful  in  this  odious  character,  through  every  stage 
of  the  cause,  that  after  staying  a little  in  St. 
George's  Fields,  he  ran  home  to  his  own  house  in 
St.  Dunstan's  Churchyard,  and  got  upon  the  leads, 
where  he  swore  he  saw  the'  very  same  man,  carry- 
ing the  very  same  flag,  he  had  seen  in  the  fields. 
Gentlemen,  whether  the  petitioners  employed  the 
same  standard-man  through  the  whole  course  of 
their  peaceable  procession  is  certainly  totally  imma- 
terial to  the  cause,  but  the  circumstance  is  material 
to  show  the  wickedness  of  the  man.  "  How,"  says 
Mr.  Kenyon,  "do  you  know  that  it  was  the  same 
person  you  saw  in  the  fields  ？  Was  you  acquainted 
with  him  "No."  How  then?  Why,  be  looked 
like  a  brewer's  servant."  Like  a  brewer's  servant  ！ 
What,  were  they  not  all  in  their  Sunday's  clothes  ？ 
"Olil  yes,  they  were  all  in  their  Sunday's  clothes." 
Was  the  man  with  the  flag  then  alone  in  the  dress 
of  ms  trade?  "No ノ'  Then  how  do  you  knoTV  lie 
was  a  brewer's  servant  ？  Poor  Mr.  Hay,  nothing 
but  sweat  and  confusion  again.  At  last,  after  a 
hesitation,  which  everybody  thought  would  have 
ended  in  his  running  out  of  Court,  he  said,ae  knew 
him  to  be  a  brewer's  servant,  because  there  was 
something  particular  in  the  cut  of  his  coat,  the  cut 
01  his  breeches,  and  the  cut  of  his  stockings. 

You  see,  gentlemen,  by  what  stranee  means  vil- 
lainy is  sometimes  detected  ；  perhaps  he  might  have 
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escaped  from  me,  but  he  sunk  under  that  shrewd- 
ness and  sagacity,  which  ability,  without  long  hab- 
its, does  not  provide.  Gentlemen,  you  will  not,  I 
am  sure,  forget,  whenever  you  see  a  man,  about 
whose  apparel  there  is  anything  particular,  to  set 
him  down  for  a  brewer's  servant. 

Mr.  Hay  afterwards  went  to  the  lobby  of  the 
House  of  Commons.  What  took  him  there  ？  He 
thought  himsell  in  danger;  and  therefore,  says 
Mr.  Kenyon,  you  thrust  yourself  voluntarily  into 
the  very  centre  of  danger.  That  would  not  do. 
Then  he  had  a  particular  mend,  whom  lie  knew 
to  be  in  the  lobby,  and  whom  he  apprelienclecl  to 
be  in  danger.  "  Sir,  who  was  that  particuLir 
friend  ？  Out  with  it.  Give  us  his  name  instantly." 
All  in  confusion  ajrain.  Not  a  word  to  say  for 
himself;  and  the  name  of  this  person,  who  had 
the  honor  of  Mr.  Hay's  friendship,  will  probably 
remain  a  secret  forever. 

It  may  be  asked,  are  these  circumstances  mate- 
rial? and  tlie  answer  is  obvious :  They  are  mate- 
rial ； because  when  you  see  a  witness  running  into 
every  hole  and  corner  of  falsehood,  and  as  fast  as 
he  is  made  to  bolt  out  of  one,  taking  cover  in 
another,  you  will  never  give  credit  to  vhat  that 
man  relates,  as  to  any  possible  matter  which  is  to 
affect  the  life  or  reputation  of  a  fellow  citizen 
accused  before  you.  God  forbid  tliut  you  should. 
I  might  therefore  get  rid  of  tnis  wretch  altogether, 
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without  making  a  single  remark  on  that  part  of 
his  testimony,  which  bears  upon  the  issue  you  are 
trying  ；  but  the  Crown  shall  have  the  full  benefit 
of  it  all ； I  will  defraud  it  of  nothing  he  has  said. 
Notwithstanding  all  his  folly  and  wickedness,  let 
us  for  the  present  take  it  to  be  true,  and  see  what 
it  amounts  to.  What  is  it  he  states  to  have  passed 
at  vjoachmaker's  Hall ？  That  Lord  George  Gor- 
don desired  the  multitude  to  behave  with  unani- 
mity and  firmness,  as  the  Scotch  had  done.  Gen- 
tlemen, there  is  no  manner  of  doubt  that  the  Scotch 
behaved  with  unanimity  and  firmness,  in  resist inir 
the  relaxation  of  the  penal  laws  against  Papists, 
and  that  by  that  unanimity  and  firmness  they  suc- 
ceeded ； but  it  was  by  the  constitutional  unanimity 
and  firmness  of  the  great  body  of  the  people  of 
Scotland,  whose  example  Lord  George  Gordon 
recommended,  and  not  by  the  riots  and  burning 
which  they  attempted  to  prove  had  been  committed 
in  Edinburgh  in  1778. 

I  will  tell  you  myself,  gentlemen,  as  one  of  the 
people  of  Scotland,  that  there  then  existed,  and 
still  exist,  eighty-five  societies  of  Protestants,  who 
have  been,  and  still  are,  uniformly  firm  in  opposing 
every  change  in  that  system  of  laws,  established 
to  secure  the  revolution,  and  Parliament  gave  way 
in  Scotland  to  their  united  voice,  and  not  to  the 
firebrands  of  the  rabble.  It  is  the  duty  of  Parlia- 
ment to  listen  to  the  voice  of  the  people  ；  for  they 
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are  the  servants  of  the  people  ；  and  when  the  con- 
stitution of  church  or  state  is  believed,  whether 
truly  or  falsely,  to  be  in  danger,  I  hope  there 
never  will  be  wanting  men,  notwithstanding  the 
proceedings  of  to-day,  to  desire  the  people  to  per- 
severe and  be  firm.  Gentlemen,  has  the  Crown 
proved,  that  the  Protestant  brethren  of  the  Lon- 
don Association  fired  the  mass-houses  in  Scotland, 
or  acted  in  rebellious  opposition  to  law,  so  as  to 
entitle  it  to  wrest  the  prisoner's  expressions  into 
an  excitation  of  rebellion  against  the  state,  or  of 
violence  against  the  properties  of  English  Papists, 
by  setting  up  their  firmness  as  an  example?  Cer- 
tainly not.  They  have  not  even  proved  the  naked 
fact  of  such  violences,  though  such  proof  would 
have  called  for  no  resistance,  since  to  make  it  bear 
as  rebellious  advice  to  the  Protestant  Association 
of  Ijondon,  it  must  have  been  first  shown,  that 
such  acts  had  been  perpetrated  or  encouraged  by 
the  Protestant  Societies  in  the  North. 

Who  has  dared  to  say  this?  No  man.  The 
rabble  in  Scotland  certainly  did  that  which  has 
since  lieen  done  by  the  rabble  in  England,  to  the 
disgrace  and  reproach  of  both  countries  ；  but  in 
neither  country  was  there  found  one  man  of  char- 
acter or  condition,  of  any  description,  who  abetted 
such  enormities,  nor  any  man,  high  or  low,  of  any 
of  the  Associated  Protestants  here  or  there パ who 
were  either  convicted,  tried,  or  taken  on  suspicion. 
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As  to  what  this  man  heard,  on  the  29th  of 
May,  it  was  nothing  more  than  the  proposition  of 
going  up  in  a  body  to  St.  George's  Fields,  to  con- 
sider how  the  petition  should  be  presented,  with 
the  same  exhortations  to  firmness  as  before.  The 
resolution  made  on  the  motion  has  been  read,  and 
wlien  I  come  to  state  the  evidence  on  the  part  of 
my  noble  friend,  I  will  show  you  the  impossibility 
of  supporting  any  criminal  inference,  from  what 
Mr.  Hay  afterwards  puts  in  Ins  mouth  in  the  lobby, 
even  taking  it  to  be  true.  I  wish  here  to  be  accu- 
rate [looks  on  a  card  on  which  he  had  taken  down 
his  words].  He  says :  "Lord  George  desired 
them  to  continue  steadfastly,  to  adhere  to  so  good 
a  cause  as  theirs  was  ；  promised  to  persevere  in  it 
himself,  and  hoped,  though  there  was  little  expec- 
tation at  present  from  the  House  of  Commons, 
that  they  would  meet  with  redress  from  their  mild 
and  gracious  Sovereign,  who,  no  doubt,  would  recom- 
mend it  to  his  ministers  to  repeal  it."  Tnis  was  all 
he  heard,  and  I  will  show  you  how  this  wicked 
man  himseli,  if  any  beliei  is  to  be  given  to  him, 
entirely  overturns  and  brings  to  the  ground  the 
evidence  of  Mr.  Bowen,  on  which  the  Crown  rests 
singly  for  the  proof  of  words  which  are  more  diffi- 
cult to  explain.  Gentlemen,  was  this  the  language 
of  rebellion  ？  If  a  multitude  were  at  the  gates  of 
the  House  of  Commons,  to  command  and  insist  on 
a  repeal  of  this  law,  why  encourage  their  hopes, 
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by  reminding  them  that  they  had  a  mild  and  gra- 
cious sovereign?  If  war  was  levying  against  him, 
there  was  no  occasion  for  his  mildness  and  gracious- 
ness.  If  he  had  said,  be  firm  and  persevere,  we 
shall  meet  with  redress  from  the  prudence  of  the 
Sovereign, it  might  have  borne  a  different  construc- 
tion; because,  whether  he  was  gracious  or  severe, 
his  prudence  might  lead  him  to  submit  to  the  neces- 
sity of  the  times.  The  words  sworn  to  were, 
therefore,  perfectly  clear  and  unambiguous.  Per- 
severe in  your  zeal  and  supplications,  and  you  will 
meet  with  redress  from  a  mild  and  gracious  King, 
who  will  recommend  it  to  his  minister  to  repeal  it. 
Good  ^jroa!  if  they  were  to  wait  till  the  King, 
whether  from  benevolence  or  fear,  should  direct 
his  minister  to  influence  the  proceedings  of  Parlia- 
ment, how  does  it  square  with  the  charge  of  instant 
coercion  or  intimidation  of  the  House  of  Commons  ？ 
If  the  multitude  were  assembled  with  the  premedi- 
tated design  of  producing  immediate  repeal  by 
terror  or  arms,  is  it  possible  to  suppose  that  their 
leader  would  desire  them  to  be  quiet,  and  refer 
them  to  those  qualities  of  the  prince,  which,  how- 
ever eminently  they  might  belong  to  him,  never 
could  be  exerted  on  subjects  in  rebellion  to  his 
•authority  ？  In  what  a labyrinth  of  nonsense  and 
contradiction  do  men  involve  themselves,  when, 
forsaking  tbe  rules  of  evidence,  they  would  draw 
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conclusions  from  words  in  contradiction  to  language, 
and  in  defiance  of  common  sense  ？  • 

The  next  witness  that  is  called  to  you  by  the 
Crown  is  Mr.  Metcalf,  He  was .  not  in  the  lobby, 
but  speaks  only  to  the  meeting  in  Coaclimakers' 
Hall,  on  the  29th  of  May,  and  in  St  George's 
Fields.  He  says,  that  at  the  former,  Lord  George 
reminded  them,  that  the  Scotch  had  succeeded  by 
their  unanimity,  and  hoped  that  no  one,  who  had 
signed  the  petition,  would  be  ashamed  or  afraid  to 
show  himself  in  the  cause  ；  that  he  was  ready  to  go 
to  the  gallows  for  it  ；  that  he  would  not  present  the 
petition  of  a lukewarm  people  ；  that  he  desired 
them  to  come  to  St  George's  Fields,  distinguished 
with  blue  cockades,  and  that  they  should  be  mar- 
shalled in  fcur  divisions.  Then  he  speaks  to  having 
seen  them  in  the  fields,  in  the  order  which  has  been 
prescribed  ；  and  Lord  George  Gordon  iii a  coach, 
surrounded  with  a  vast  concourse  of  people,  with 
blue  ribands,  forming  like  soldiers,  but  was  not  near 
enough  to  hear,  whether  the  prisoner  spoke  to  them 
or  not.  Such  is  Mr.  Metcalf's  evidence,  and  after 
the  attention  you  have  honored  me  with,  and  which 
I  shall  have  occasion  so  often  to  ask  again  on  the 
same  subject,  I  shall  trouole  you  with  but  one  ob- 
servation, viz. :  That  it  cannot,  without  absurdity, 
be  supposed  that  if  the  assembly  at  Coachmakers' 
Hall  had  been  such  conspirators  as  they  are  repre- 
sented their  doors  would  nave  been  open  to  stran- 
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gcrs,  like  this  witness,  to  come  in  to  report  their 
proceedings. 

The  next  witness  is  Mr.  Anstruther,  who  speaks 
to  the  language  and  deportment  of  the  noble  pri- 
soner, both  at  Coachmakers'  Hall  on  the  29th  of 
May,  and  afterwards  on .  the  2nd  of  June,  in  tlrj 
lobby  of  the  House  of  Commons.  It  will  be 
granted  to  me,  I  am  sure,  even  by  the  advocates 
of  the  Crown,  that  this  gentleman,  not  only  fro.^ 
the  clearness  and  consistency  of  his  testimony,  but 
from  his  rank  and  character  in  the  world,  is  infi- 
nitely more  worthy  of  credit  than  Mr.  Hay,  who 
went  before  him  ；  and  in  the  circumstances  of  irri- 
tation and  confusion  under  which  the  Rev.  Mr. 
Bovven  confessed  nimself  to  have  heard  and  seen, 
what  lie  told  you  he  heard  and  saw,  I  may  likewise 
assert,  without  any  offence  to  the  reverend  gentle- 
man, and  without  drawing  any  parallel  between 
their  credits,  that  where  their  accounts  of  this  trans- 
action differ,  the  preference  is  due  to  the  former. 
Mr.  Anstruther  very  properly  prefaced  his  evidence 
with  this  declaration:  "I  do  not  mean  to  speak 
accurately  to  words  ；  it  is  impossible  to  recollect 
them  at  this  distance  of  time."  I  believe  I  have 
used  his  very  expression,  and  such  expression  it 
well  became  him  to  use  in  a  case  of  blood.  But 
words,  even  if  they  could  be  accurately  remem- 
bered, are  to  be  admitted  with  great  reserve  and 
caution,  when  the  purpose  of  the  speaker  is  to  be 
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measured  by  them.  They  are  transient  and  fleet- 
ing; frequently  the  effect  of  a  sudden  transport, 
easily  misunderstood,  and  often  unconsciously  mis- 
represented. It  may  be  the  fate  of  the  most  inno- 
cent language,  to  appear  ambiguous,  or  even  malig- 
nant, when  related  in  mutilated,  detached  passages, 
by  people  to  whom  it  is  not  addressed,  and  who 
know  nothiiig  of  the  previous  design,  either  of  the 
speaker,  or  of  those  to  whom  he  spoke.  Mr.  An- 
struther  savs,  that  he  heard  Lord  George  Gordon 
desire  the  petitioners  to  meet  him  on  the  Friday 
following  in  St.  George's  Fields,  and  that  if  there 
were  fewer  than  twenty  thousand  people,  he  would 
not  present  the  petition,  as  it  would  not  be  of  con- 
sequence enough  ；  and  that  he  recommended  to 
them  the  example  of  the  Scotch,  who,  by  their  firm- 
ness, had  carried  their  point. 

Gentlemen,  I  have  already  admitted  that  they 
did  by  firmness  carry  it.  But  has  Mr.  Anstruther 
attempted  to  state  any  one  expression  that  fell  from 
the  prisoner,  to  justify  the  positive  unerring  con- 
clusion, or  even  the  presumption,  that  the  firmness 
of  the  Scotch  Protestants,  by  which  the  point  was 
carried  in  Scotland,  was  the  resistance  and  riots  of 
the  rabble  ？  No,  gentlemen  ；  he  simply  states  the 
words,  as  he  heard  them  in  the  hall,  on  the  29th, 
and  all  that  he  afterwards  speaks  to  in  the  】obby 
repels  so  harsh  and  dangerous  a  construction.  The 
words  sworn  to  at  Coachmakers'  Hall  are,  "  that 
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he  recommended  temperance  and  firmness."  Gen- 
tleraen,  if  his  motives  are  to  be  judged  by  words, 
for  heaven's  sake  let  these  words  carry  their  pop- 
ular meaning  in  language.  Is  it  to  be  presumed, 
without  proof,  that  a  man  means  one  thing,  because 
he  says  another  ？  Does  the  exhortation  of  temper- 
ance and  firmness  apply  most  naturally,  to  the  con- 
stitutional resistance  of  the  Protestants  of  Scotland, 
or  to  the  outrages  of  ruffians  who  pulled  down  the 
houses  of  their  neignbors?  Is  it  possible,  with 
decency,  to  say  in  a  court  of  justice,  that  the  recom- 
mendation of  temperance  is  the  excitation  to  vil- 
lainy and  frenzy  ？  But  the  words,  it  seems,  are  to 
be  construed,  not  from  their  own  signification,  but 
from  that .  which  follows  thera,  viz.,  by  that  the 
Scotch  carried  their  point.  Gentlemen,  is  it  in  evi- 
dence before  you,  that  by  rebellion  the  Scotch 
carried  their  point  ；  or  that  the  indulgences  to 
Papists  were  not  extended  to  Scotland,  oecause  the 
rabble  had  opposed  their  extension  ？  has  the  Crown 
authorized  either  the  Court,  or  its  law  servants,  to 
tell  you  so?  Or  can  it  be  decently  maintained, 
that  Parliament  was  so  weak  or  infamous,  as  to 
yield  to  a  wretched  mob  of  vagabonds  at  Edinburgh, 
what  it  has  since  refused  to  the  earnest  prayers  of 
an  hundred  thousand  Protestants  in  London  ？  No, 
gentlemen  of  the  jury,  Parliament  was  not,  I  hope, 
so  abandoned.  But  the  ministers  knew,  that  the 
Protestants  in  Scotland  were,  to  a  man,  abhorrent 
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of  tliat  law  ；  and  though  they  never  held  out  resist- 
ance, if  Government  should  be  disposed  to  cram  it 
down  their  throats  by  force,  yet  such  a  violence  to 
the  united  sentiments  of  a  whole  people  appeared 
to  be  a  measure  bo  obnoxious,  so  dangerous,  and 
withal  so  unreasonable,  that  it  was  wisely  and  judi- 
ciously dropped,  to  satisfy  the  general  wishes  of 
the  nation,  and  not  to  avert  the  vengeance  of  those 
low  incendiaries,  whose  misdeeds  have  rather  been 
talked  of  than  proved. 

Thus,  gentlemen,  the  exculpation  of  Lord 
George's  conduct,  on  the  29th  of  May,  is  suffi- 
ciently established  by  the  very  evidence,  on  which 
the  Crown  asks  you  to  convict  him :  since  in  rec- 
ommending temperance  and  firmness  after  the 
example  of  Scotland,  you  cannot  be  justified  in 
pronouncing,  that  he  meant  more  than  the  firmness 
of  the  grave  and  respectable  people  in  that  country, 
to  whose  constitutional  firmness  the  Legislature 
had  before  acceded,  instead  of  branding  it  with  the 
title  of  rebellion  ；  and  who,  in  my  mind,  deserve 
thanks  from  the  King,  for  temperately  and  firmly 
lesisting  every  innovation,  which  they  conceived 
to  be  dangerous  to  the  national  religion,  indepen- 
dently of  which  his  Majesty,  without  a  new  limi- 
tation by  Parliament,  has  no  more  title  to  the 
Crown  than  I  have. 

Such,  gentlemen,  is  the  whole  amount  of  all  my 
noble  friend's  previous  communication  with  the 
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petitioners,  whom  he  afterwards  assembled  to  con- 
sider how  their  petition  should  be  presented.  This 
is  all,  not  only  that  men  of  credit  cail  tell  you  on  the 
part  of  the  prosecution,  but  all  that  even  the  worst 
vagabond,  who  ever  appeared  in  a  court,  the  very 
scum  of  the  earth,  thought  himself  safe  in  saying, 
upon  oath,  on  the  present  occa*sion.  Indeed,  gen- 
tlemen, when  I  consider  my  noble  friend'^  situation, 
his  open,  unreserved  temper,  and  his  warm,  and 
animated  zeal  for  a  cause,  which  rendered  Jtiim  ob- 
noxious to  so  many  wicked  men  ；  speaking  daiiy 
and  publicly  to  mixed  multitudes  of  friends  and 
foes  on  a  subject  which  affected  his  passions,  I  con- 
fess I  am  astonished  that  no  other  expressions, 
than  those  in  eviaence  before  you,  have  found  their 
way  into  this  Court  That  they  have  not  found 
their  way  is  surely  a  most  satisfactory  proof  that 
there  was  nothing  in  his  heart  wliicli  even  youth- 
ful zeal  could  magnify  into  guilt,  or  that  want  of 
caution  could  betray. 

Gentlemen,  Mr.  Anstruther's  evidence,  when  he 
speaks  of  the  lobby  of  the  House  of  Commons,  is 
very  much  to  be  attended  to.  He  says,  "  I  saw 
Lord  George  leaning  over  the  erallery,"  which 
position,  joined  with  what  he  mentioned  of  his 
talking  with  the  chaplain,  marks  the  time,  and 
casts  a  strong  doubt  on  Bowcn's  testimony,  which 
you  wil】  find  stands,  in  this  only  material  part  of 
it,  single  and  unsupported.    "  I  then  heard  him, " 
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continues  Mr.  Anstruther,  "tell  them  that  they 
had  been  called  a  mob  in  the  House,  and  that  peace 
officers  had  been  sent  to  disperse  them,  peaceable 
petitioners  ；  but  that  by  steadiness  and  firmness, 
they  might  carry  their  point  ；  as  he  had  no  doubt 
his  Majesty,  who  was  a  gracious  prince,  would 
send  to  his  ministers  to  repeal  the  act,  when  he, 
heard  his  subjects  were  coming  up  for  miles  round, 
and  wisnmg  its  repeal."  How  coming  up  ？  In 
rebellion  and  arms  to  compel  it  ？  No  ！  All  is 
still  put  on  the  graciousness  of  the  Sovereign,  in 
listening  to  the  unanimous  wishes  of  his  people. 
If  the  multitude  then  assembled  had  been  brought 
together  to  intimidate  the  House  by  their  firm- 
ness, or  to  coerce  it  by  their  numbers,  it  was  ridic- 
ulous to  look  forward  to  the  King's  influence  over 
it,  when  the  collection  of  future  multitudes  should 
induce  him  to  employ  it.  The  expressions  were 
therefore  quite  unambiguous,  nor  could  malice 
itself  have  suggested  another  construction  of  them, 
were  it  not  for  the  fact  that  the  house  was  at  that 
time  surrounded,  not  by  the  petitioners,  whom  the 
noble  prisoner  had  assemoled,  but  by  a  mob  who 
had  mixed  with  them,  and  who  therefore,  when 
addressed  by  him,  were  instantly  set  down  as  his 
followers.  He  thought  he  was  aadressing  the  sober 
members  of  the  association,  who,  by  steadiness 
and  perseverance,  could  understand  nothing  more 
than  perseverance  in  that  conduct  he  had  antece- 
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dently  prescribed,  as  steadiness  signifies  an  uni- 
formity, not  a  change  of  conduct  ；  and  I  defy  the 
Crown  to  find  out  a  single  expression,  from  the 
day  he  took  the  chair  of  the  association,  to  .the 
day  I  am  speaking  of,  that  justifies  any  other  con- 
struction of  steadiness  and  firmness,  than  that 
which  I  put  upon  it  before. 

What  would  be  tlie  feelings  ot  our  venerable 
ancestors,  who  framed  the  statute  of  treasons  to 
prevent  their  children  beinff  drawn  into  the  snares 
of  death,  unless  provably  convicted  by  overt  acts, 
II  they  could  hear  us  disputing  whether  it  was 
treason  to  desire  harmless  unarmed  men  to  be  firm 
and  of  good  heart,  and  to  trust  to  the  graciousne^s 
of  their  king  ？ 

Here  Mr.  Anstrutlier  closes  his  evidence,  which 
leads  me  to  Mr.  Bo  wen,  who  is  the  only  man,  I 
beseech  you,  gentlemen  of  the  jury,  to  attend  to 
this  circumstance,  Mr.  Bowen  is  the  only  man  who 
has  attempted,  directly  or  indirectly,  to  say  that 
Lord  Ueorge  Gordon  uttered  a  syllable  to  the 
multitude  in  the  lobby  concerning  the  destruction 
of  the  mass-houses  in  Scotland.  Not  one  of  the 
Crown's  witnesses,  not  even  the  wretched  abandoned 
Hay,  who  was  kept,  as  he  said,  in  the  lobby,  the 
whole  afternoon,  from  anxiety  for  nis  pretended 
friena,  has  ever  glanced  at  any  expression  resem- 
bling It.  They  all  finish  with  the  expectation 
which  lie  held  out,  from  a  mild  and  gracious  Sover- 
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cign.  Mr.  Bowen  alone  goes  on  fiirther,  and  speaks 
of  the  successful  riots  of  the  Scotch  ；  but  speaks 
of  them  ill  such  a  manner  as,  so  far  from  convey- 
ing the  hostile  idea,  which  he  seemed  sufticiently 
desirous  to  convey,  tends  directly  to  wipe  off  the 
dark  hints  and  insinuations,  which  have  been 
made  to  supply  the  place  of  proof  upon  that  sub- 
ject, a  subject  which  should  not  have  been  touched 
on  without  the  ftdlest  support  of  evidence,  and 
where  nothing  but  the  most  unequivocal  evidence 
ought  to  have  been  received.  He  says  his  lord- 
ship began,  by  Diaaing  them  be  quiet,  peaceable, 
and  steady,  not  steady  alone  ；  though  if  that  had 
been  the  expression,  singly  by  itself,  I  should  not 
be  afraid  to  meet  it  ；  but  be  quiet,  peaceable,  and 
steady.  Gentlemen,  I  am  indifferent  what  other 
expressions  of  dubious  interpretation  are  mixed 
with  these,  for  you  are  trying  whether  my  noble 
friend  came  to  the  House  of  Commons  with  a 
decidedly  hostile  mind  ；  and  as  I  shall,  on  the 
recapitulation  of  our  own  evidence,  trace  him  in 
your  view  without  spot  or  stain,  clown  to  the  very 
moment  when  the  imputed  words  were  spoken, 
you  will  hardly  forsake  the  whole  innocent  con- 
text of  his  behavior,  and  torture  your  inventions 
to  collect  the  blackest  system  of  guilt,  starting  up 
in  a  moment,  without  being  previously  concerted,  or 
afterwards  carried  into  execution. 

First,  what  are  the  words  by  which  you  are  to 
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be  convinced,  that  the  Legislature  was  to  be  fright- 
ened into  compliance,  and  to  be  coerced  if  terror 
should  fail ？  "  Be  quiet,  peaceable,  and  steady  ； 
you  are  a  good  people  ；  yours  is  a  good  cause : 
his  Majesty  is  a  gracious  monarch,  and  when  he 
hears  that  all  his  people,  ten  miles  round,  are  col- 
lecting, he  will  send  to  his  ministers  to  repeal  the 
act."  By  what  rules  of  construction  can  such  an 
address  to  unarmed,  defenceless  men,  be  tortured 
into  treasonable  eruilt  ？  It  is  impossible  to  do  it 
without  pronouncing,  even  in  the  total  absence  of 
all  proof  of  fraud  or  deceit  in  the  speaker,  that 
quiet  signifies  tumult  and  uproar,  and  that  peace 
signifies  war  and  rebellion. 

I  have  before  observed,  what  it  was  most  impor- 
tant for  you  to  remember,  that  with  tiiis  exhorta- 
tion to  quiet  and  confidence  in  the  King,  the  evi- 
dence of  all  the  other  witnesses  closed  ；  even  Mr. 
Anstruther,  wno  was  a long  time  afterwards  in  the 
lobby,  heard  nothing  further;  so  that  if  Mr.  Bowen 
had  been  out  of  the  case  altogether,  what  would 
the  amount  have  been  ？  Why  simply,  that  Lord 
George  Gordon  having  assembled  an  unarmed, 
inoffensive  multitude  in  St.  George's  Fields,  to  pre- 
sent a  petition  to  Parliament,  and  finding  them 
becoming  tumultuous,  to  the  discontent  of  Parlia- 
ment, and  the  discredit  of  the  cause,  desired  them 
not  to  give  it  up,  but  to  continue  to  show  their  zeal 
for  the  legal  object  in  whicii  they  were  engaged  ； 
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to  manifest  that  zeal  quietly  and  peaceably,  and 
not  to  despair  of  success  ；  since,  though  the  House 
was  not  disposed  to  listen  to  it,  they  had  a  gra- 
cious Sovereisrn,  wno  would  second  the  wishes  of 
his  people.  This  is  the  sum  and  substance  of  the 
whole.  They  were  not,  even  by  any  one  ambig- 
uous expression,  encouraged  to  trust  to  their  num- 
bers, as  sufficient  to  overawe  the  House,  or  to  their 
strength  to  compel  it,  nor  to  the  prudence  of  the 
state  in  yielding  to  necessity,  but  to  the  indulgence 
of  the  King,  in  compliance  with  the  wishes  of  his 
people.  Mr,  Bowen,  however,  thinks  proper  to 
proceed  ；  and  I  beer  that  you  will  particularly 
attend  to  the  sequel  of  his  evidence.  He  stands 
single  in  all  the  rest  that  he  says,  which  might 
entitle  me  to  ask  you  absolutely  to  reject  it  ；  but  I 
have  no  objection  to  your  believing  every  word  of 
it  if  you  can  ；  because,  if  inconsistencies  prove  any 
thing,  they  prove,  that  there  was  notbinsr  of  that 
deliberation  in  the  prisoner's  expressions  which  can 
justify  the  inference  of  guilt  I  mean  to  be  correct 
as  to  his  words  [looks  at  his  words,  which  he  has 
taken  down  on  a  card].  He  says,  "That  Lord 
George  told  the  people,  that  an  attempt  had  been 
made  to  introduce  the  bill  into  Scotland,  and  that 
they  had  no  redress  till  the  mass - houses  were  pulled 
down.  That  Lord  Weymouth  then  sent  official 
assurances  that  it  should  not  be  extended  to  them." 

Gentlemen,  why  is  Mr.  Bowen  called  by  the  Crown 
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to  tell  you  this  ？  The  reason  is  plain,  because  the 
Crown,  conscious  that  it  could  make  no  case  of 
treason  from  the  rest  of  the  evidence,  m  the  sober 
judgment  of  law,  aware  that  it  had  proved  no  pur- 
pose or  act  of  force  against  the  House  of  Commons, 
to  give  countenance  to  the  accusation,  much  less  to 
warrant  a  conviction,  found  it  necessary  to  hold  up 
the  noble  prisoner,  as  the  wicked  and  cruel  author 
of  all  those  calamities,  in  which  every  man's  pas- 
sions might  be  supposed  to  come  in  to  assist  liis 
judgment  to  decide.  They  therefore  made  him 
speak  in  enigmas  to  the  multitude  ；  not  telling 
them  to  do  mischiei  in  order  to  succeed,  but  that 
by  mischiei  in  Scotland  success  had  been  obtained. 

But  were  the  mischiefs  themselves,  that  did  hap- 
pen here,  of  a  sort  to  support  such  conclusion  ？ 
Can  any  man  living,  for  instance,  believe  that  Lord 
George  Gordon  could  possibly  have  excited  the 
mob  to  destroy  the  house  of  that  great  and  vener- 
able magistrate,  who  has  presided  so  long  in  this 
high  tribunal,  that  the  oldest  of  us  do  not  remem- 
ber him  with  any  other  impression,  than  the  awful 
form  and  figure  of  justice  ；  a  magistrate,  who  had 
always  been  the  mend  of  the  Protestant  Dissenters, 
against  the  ill-timed  jealousies  of  the  establishment 
一 his  countrymen  too ~ and,  without  adverting  to 
the  partiality  not  unjustly  imputed  to  men  of  that 
country,  a  man  of  whom  any  country  might  be 
proud  ？    No,  gentlemen,  it  is  not  credible  that  a 
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man  of  noble  birth,  and  liberal  education,  unless 
agitated  by  the  most  implacable  personal  resent- 
ment, which  is  not  imputed  to  the  prisoner,  could 
possibly  consent  to  the  burning  of  the  house  of 
Lord  Mansfield.* 

If  Mr.  Bowen  therefore  had  ended  here,  I  can 
hardly  conceive  such  a  construction  could  be 
decently  hazarded,  consistent  with  the  testimony 
of  the  witnesses  we  have  called  ；  how  much  less, 
when,  after  the  dark  insinuations  which  such 
expressions  might  otherwise  have  been  argued  to 
convey,  the  very  same  person,  on  whose  veracity 
or  memory  they  are  only  to  be  believed,  and  who 
must  be  credited  or  discredited  in  toto,  takes  out 
the  sting  himself,  by  giving  them  such  an  imme- 
mediate  context  and  conclusion,  as  renders  the  pro- 
position ridiculous,  which  his  evidence  is  brought 
forward  to  establish  ；  for  he  says,  that  Lord 
George  Gordon  instantly  afterwards  addressed 
himself  thus:  " Beware  of  evil-minded  persons, 
who  may  mix  among  you  and  do  mischief,  the 
blame  of  which  will  be  imputed  to  you. 

Gentlemen,  if  you  reflect  on  the  slander,  which 
I  told  you  fell  upon  the  Protestants  in  Scotland  by 
the  acts  of  the  rabble  there,  I  am  sure  you  will  see 
the  words  are  capable  of  an  easy  explanation.  But 
as  Mr.  Bowen  concluded  with  telling  you,  that  he 

*  The  house  of  Lord  Mansfield,  in  Bloomsbury  Square,  was  one 
of  the  first  that  waa  attacked  by  the  mob. 


132        MR,  erskine's  speech  on  the 


heard  them  in  the  midst  of  noise  and  confusion,  and 
as  I  can  only  take  them  from  him,  I  shall  not  make 
an  attempt  to  collect  them  into  one  consistent  dis- 
course, so  as  to  give  them  a  decided  meaning  in 
favor  of  my  client,  because  I  have  repeatedly  told 
you,  that  words,  imperfectly  heard  and  partially 
related,  cannot  be  so  reconciled.  But  this  I  will 
say,  that  he  must  be  a  ruffian,  and  not  a lawyer, 
who  would  dare  to  tell  an  English  jury,  that  such 
ambiguous  words,  hemmed  closely  in  between 
others  not  only  innocent,  but  meritorious,  are  to 
be  adopted  to  constitute  guilt,  by  rejecting  both 
introduction  and  sequel,  with  which  they  are  abso- 
lutely irreconcilable  and  inconsistent :  for  if  am- 
biguous words,  when  coupled  with  actions,  deci- 
pher the  mind  of  the  actor,  so  as  to  establish  the 
presumption  of  guilt,  will  not  such  as  are  plainly 
innocent  and  unambiguous  go  as  far  to  repel  such 
presumption  ？  Is  innocence  more  difficult  of  proof 
than  the  most  malignant  wickedness  ？  Gentlemen, 
I  see  your  minds  revolt  at  such  shocking  proposi- 
tions. I  beseech  you  to  forgive  me  ；  I  am  afraid 
that  my  zeal  has  led  me  to  offer  observations  which 
I  ought 】n  justice  to  have  believed  every  honest 
mind  would  suggest  to  itself  with  pain  and  abhor- 
rence, without  being  illustrated  and  enforced. 

I  come  now  more  minutely  to  the  evidence  on 
the  part  of  the  prisoner. 

I  before  told  you  that  it  was  not  till  November, 
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1779,  when  the  Protestant  Association  was  already 
fully  established,  that  Lord  George  Gordon  was 
elected  President  by  the  unanimous  voice  of  the 
whole  body,  unlocked  for  and  unsolicited  ；  and  it 
is  surely  not  an  immaterial  circumstance,  that  at 
the  very  first  meeting  where  his  lordship  presided, 
a  dutiful  and  respectful  petition,  the  same  which 
was  afterwards  presented  to  Parliament,  was  read 
and  approved  of;  a  petition  which  so  far  from 
containing  anything  threatening  or  offensive,  con- 
veyed not  a  very  oblique  reflection  upon  the  beha- 
vior of  the  people  in  Scotland :  taking  notice  that 
as  England  and  that  country  were  now  one,  and 
as  official  assurances  had  been  given  that  the  law 
should  not  pass  there,  they  hoped  the  peaceable 
and  constitutional  deportment  of  the  English  Pro- 
testants would  entitle  them  to  the  approbation  of 
Parliament 

It  appears  by  the  evidence  of  JVfr.  Erasmus  Mid- 
dleton,  a  very  respectable  clergyman,  and  one  of 
the  coramittee  of  the  Association,  that  a  meeting 
had  been  held  on  the  4th  of  May,  at  which  Lord 
George  was  not  present;  that  at  that  meeting  a 
motion  had  been  made  for  going  up  with  the  peti- 
tion in  a  body,  but  which  not  being  regularly  put 
from  the  chair,  no  resolution  was  come  to  upon  it  ； 
and  that  it  was  likewise  agreed  on,  but  in  the  same 
irregular  manner,  that  there  si 观 Id  be  no  other 
public  meeting,   previous  to  the  presenting  the 
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petition  ；  that  this  last  resolution  occasioned  great 
discontent,  and  that  Lord  George  was  applied  to 
by  a large  and  respectable  number  of  the  Associa- 
tion to  call  another  meeting  to  consider  of  the 
most  prudent  and  respectful  method  of  presenting 
their  petition :  but  it  appears  that,  before  he  com- 
plied with  their  request,  lie  consulted  with  the  com- 
mittee on  the  propriety  of  compliance,  who  all 
agreeing  to  it,  except  the  secretary,  his  lordship 
advertised  the  meeting,  which  was  afterwards  held 
on  the  29th  of  May.  The  meeting  was,  therefore, 
the  act  of  the  whole  Association  ；  and  as  to  the 
original  difference  between  my  noble  mend  and 
the  committee,  on  the  expediency  of  the  measure, 
it  is  totally  immaterial ； since  Mr.  Middleton,  who 
was  one  of  the  number  who  differed  from  him  on 
that  subject,  and  whose  evidence  is,  therefore,  infi- 
nitely more  to  be  relied  on,  told  you,  that  his  whole 
deportment  was  so  clear  and  unequivocal,  as  to  enti- 
tle him  to  assure  you,  on  his  most  solemn  oath,  that 
he  in  his  conscience  believed  his  views  were  perfectly 
constitutional  and  pure.  This  most  respectable  cler- 
gyman further  swears,  that  he  attended  all  the  pre- 
vious meetings  of  the  society,  from  the  day  the 
prisoner  became  president  to  the  day  in  question, 
and  that  knowing  they  were  objects  of  much  jea- 
lousy and  malice,  he  watched  his  behaviour  with 
anxiety,  lest  his  zeal  should  furnish  matter  for  mis- 
representation ； but  that  he  never  heard  an  expres- 
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sion  escape  him  which  marked  a  disposition  to 
violate  the  duty  and  subordination  of  a  subject,  or 
which  could  lead  any  man  to  believe  that  his 
objects  were  different  from  the  avowed  and  legal 
objects  of  the  Association,  We  could  have  exam- 
ined thousands  to  the  same  fact,  for,  as  I  told  you 
when  I  began  to  speak,  I  was  obliged  to  leave  my 
place  to  disencumber  myself  from  their  names. 

The  evidence  of  Mr.  Middleton's,  as  to  the  29th 
of  May,  must,  I  should  think,  convince  every  man 
how  dangerous  and  unjust  it  is,  in  witnesses,  how- 
ever perfect  their  memories,  or  however  great  their 
veracity,  to  come  into  a  criminal  court  where  a 
man  is  standing  for  his  life  or  death,  relating 
scraps  of  sentences,  which  tliey  had  heard  by 
thrusting  themselves,  from  curiosity,  into  places 
where  their  business  did  not  lead  them  ；  ignorant 
of  the  views  and  tempers  of  both  speakers  and 
hearers,  attending  only  to  a  part,  and,  perhaps 
innocently,  misrepresenting  that  part,  from  not 
having  heard  the  whole. 

The  witnesses  for  the  Crown  all  tell  you  that 
Lord  George  said  he  would  not  go  up  with  the 
petition  unless  he  was  attended  by  20,000  people 
who  had  signed  it  ；  and  there  they  think  proper  to 
stop,  as  if  he  had  said  nothing  further,  leaving  you 
to  say  to  yourselves,  what  possible  purpose  could 
he  have  in  assembling  such  a  multitude  on  the 
very  day  the  House  was  to  receive  the  petition  ？ 
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Why  should  lie  urge  it  when  the  committee  had 
before  thought  it  inexpedient  ？  And  why  should 
he  refuse  to  present  it  unless  he  was  so  attended  ？ 
Hear  what  Mr.  Middleton  says  :  He  tells  you  that 
my  no  Die  friend  informed  the  petitioners  that  if  it 
was  decided  they  were  not  to  attend  to  consider 
how  their  petition  should  be  presented,  he  would, 
with  the  greatest  pleasure,  go  up  with  it  alone  ； 
but  that  if  it  was  resolved  they  should  attend  it  in 
person,  he  expected  20,000  at  the  least  should 
meet  him  in  St.  George's  Fields,  for  that  otherwise 
the  petition  would  be  considered  as  a  forgery  ；  it 
having  been  thrown  out,  in  tlie  House  and  else- 
where, that  the  repeal  of  the  bill  was  not  the  seri- 
ous wish  of  the  people  at  large,  and  that  the  peti- 
tion was  a  mere  list  of  names  in  parchment,  and 
not  of  men  in  sentiment.  Mr.  Middleton  added, 
that  Lord  George  adverted  to  the  same  objections 
having  been  made  to  many  other  petitions,  and  he 
therefore  expressed  an  anxiety  to  show  Parliament 
how  many  were  actually  interested  in  its  success, 
which  he  reasonably  thought  would  be  a  strong 
inducement  to  the  House  to  listen  to  it.  The  lan- 
guage imputed  to  him  falls  in  most  naturally  with 
this  purpose :  "I  wisn  Parliament  to  see  who  and 
what  you  arc  ；  dress  yourselves  in  your  best  clothes," 
wliieli  Mr.  Ilay,  who, 丄 suppose,  had  been  reading 
the  iiidictnieiit,  thought  it  would  be  better  to  call 
array  youioelvcii.    lie  desired  that  not  a  stick 
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should  be  seen  among  them,  and  that  if  any  man 
insulted  another,  or  was  guilty  of  any  breach  of  the 
peace, .  he  was  to  be  given  np  to  the  magistrates. 
Mr.  Attorney-General,  to  persuade  you  that  this 
was  all  color  and  deceit,  says,  how  was  a  magis- 
trate to  face  forty  thousand  men  ？  How  were 
offenders  in  such  a  multitude  to  be  amenable  to 
the  civil  power  ？  What  a  shameful  perversion  of 
a  plain  peaceable  purpose  ！  To.  be  sure,  if  the 
multitude  had  been  assembled  to  resist  the  magis- 
trate, offenders  could  not  be  secured.  But  they 
themselves  were  ordered  to  apprehend  all  oli'enders 
amongst  them,  and  to  deliver  them  up  to  justice. 
They  themselves  were  to  surrender  their  fellows  to 
CiVil  authority  if  they  offended. 

But  it  seems  that  Lord  George  ought  to  have 
foreseen  that  so  great  a  multitude  could  not  be 
- collected  without  mischief.  Gentlemen,  we  are  not 
trying  whether  he  might  or  ought  to  have  foreseen 
mischief,  but  whether  he  wickedly  and  traitorously 
preconcerted  and  designed  it.  But  if  he  be  an 
object  of  censure  for  not  foreseeing  it,  what  shall 
we  say  to  government  that  took  no  step  to  prevent 
it,  that  issued  no  proclamation  warning  the  people 
of  the  danger  and  illegality  of  such  an  assembly  ？ 
If  a  peaceable  multitude,  with  a  petition  in  their 
hands,  be  an  army,  and  if  the  noise  and  confusion 
inseparable  from  numbers,  though  without  violence 
or  the  purpose  of  violence,  constitute  war,  what 
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shall  be  said  of  that  Government  which  remaiual 
from  Tuesday  to  Friday,  knowing  that  an  army 
was  collecting  to  levy  war  by  public  advertisement, 
yet  had  not  a  single  soldier,  no,  nor  even  a  consta- 
ble, to  protect  the  State? 

Gentlemen,  I  come  forth  to  do  that  for  govern- 
ment, which  its  own  servant,  the  Attorney - General, 
has  not  done.  I  come  forth  to  rescue  it  from  the 
eternal  infamy,  which  would  fall  upon  its  head  if 
the  language  oi its  own  advocate  were  to  be 
believed.  But  government  has  an  unanswerable 
defence.  It  neither  did  nor  could  possibly  enter 
into  the  head  of  any  man  in  authority  to  prophesy, 
human  wisdom  could  not  divine  that  wicked  and 
desperate  men,  taking  advantage  of  the  occasion, 
which,  perhaps,  an  imprudent  zeal  for  religion  had 
produced,  would  dishonor  the  cause  of  all  religions 
•by  the  disgraceful  acts  which  followed. 

Why,  then,  is  it  to  be  said  that  Lord  ueorge 
Gordon  is  a  traitor,  who,  without  proof  of  any  hos- 
tile purpose  to  the  government  of  his  country,  only 
did  not  foresee,  what  nobody  else  foresaw,  what 
those  people,  whose  business  it  is  to  foresee  every 
danger  that  threatens  the  State,  and  to  avert  it  by 
the  interference  of  magistracy,  though  they  could 
not  but  read  the  advertisement,  neither  did,  nor 
could  possibly  apprehend  ？  • 

How  are  these  observations  attempted  to  be 
answered  ？    Only  by  asserting  without  evidence, 
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or  even  reasonable  argument,  that  all  this  was 
color  and  deceit.  Gentlemen,  I  again  say  that  it 
is  scandalous  and  reproachful,  and  not  to  be  justi- 
fied by  any  duty,  which  can  possibly  belong  to  an 
advocate  at  the  bar  of  an  English  court  of  justice, 
to  declaim,  without  any  proof,  or  attempt  of  proof, 
that  all a  man's  expressions,  however  peaceable, 
however  quiet,  however  constitutional,  however 
loyal,  are  all  fraud  and  villainy.  Look,  gentlemen, 
to  the  issues  of  life,  which  I  before  called  the  evi- 
dence of  heaven  ；  I  call  tliein  so  still.  Truly  may 
I  call  them  so,  when  out  of  a  book  compiled  by 
the  Crown  from  the  petition  in  the  House  of  Com- 
mons, and  containing  the  names  of  all  who  signed 
it,  and  which  was  printed  in  order  to  prevent  any 
of  that  number  being  summoned  upon  the  jury  to 
try  this  indictment,  not  one  criminal*  or  even  a 
suspected  name  is  to  be  found  amongst  this  defamed 
host  of  petitioners. 

After  this,  gentlemen,  I  think  the  Crown  ought 
in  decency  to  be  silent.  I  see  the  effect  this  cir- 
cumstance has  upon  you,  and  I  know  I  am  war- 
ranted in  my  assertion  of  the  fact.  If  I  am  not, 
why  did  not  the  Attorney-vieneral  produce  the 
record  of  some  convictions,  and  compare  it  with 
the  list  ？  I  thank  them,  therefore,  for  the  precious 
compilation,  which,  though  they  did  not  produce, 
they  cannot  stand  up  ana  deny. 

Solomon  says,  "  Ob,  that  my  adversary  would 
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write  a  book  ！"  So  say  I.  My  adversary  has 
written  a  book,  and  out  of  it  I  am  entitled  to  pro- 
nounce that  it  cannot  again  be  decently  asserted, 
that  Lord  George  Gordon,  in  exhorting  an  innocent 
and  unimpeached  multitude  to  be  peaceable  and 
quiet,  was  exciting  them  to  violence  against  the 
state. 

What  is  the  evidence,  then,  on  which  this  con- 
nection with  the  mob  is  to  be  proved  ？  Only  that 
they  had  blue  cockades.  Are  you  or  am  I  answer- 
able for  every  man  who  wears  a  blue  cockade  ？  If 
a  man  com  mite  murder  in  my  livery,  or.  in  yours, 
without  command,  counsel,  or  consent,  is  the  mur- 
der ours?  In  all  cumulative,  constructive  treasons, 
you  are  to  judge  from  the  tenor  of  a  man,s  behavior, 
not  from  crooked  and  disjointed  parts  of  it.  Neino 
repente  juit  turpissimm.  No  man  can  "possibly  be  ' 
guilty  of  tnis  crime  by  a  sudden  impulse  oi the 
mind,  as  he  may  of  some  others  ；  and  certainly 
Lord  George  liordon  stands  upon  the  evidence  at 
Coaclimakers'  Hall  as  pure  and  white  as  snow. 
He  stands  so  upon  the  evidence  of  a  man  who  had 
differed  with  him  as  to  the  expediency  of  his  con- 
duct, yet  who  swears  that  from  the  time  he  took 
the  chair  till  the  j)eriod  which  is  the  subject  of 
inquiry,  there  was  no  l)laine  in  him.  You  there- 
fore are  bound,  as  Christian  men,  to  believe  that 
when  he  came  to  St.  Georsre's  Fields  that  morning, 
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he  did  not  come  there  with  the  hostile  purpose  of 
repealing  a law  by  rebellion. 

But  still  it  seems  all  his  behavior  at  Coach- 
makers'  Hall  was  color  and  deceit.  Let  us  see, 
therefore,  whether  this  body  of  men,  when  assem- 
bled, answered  the  description  of  that  which  I  have 
stated  to  be  the  purpose  of  him  who  assembled 
them.  Were  they  a-  multitude  arrayed  for  terror 
or  force  ？  On  the  contrary,  you  have  heard,  upon 
the  evidence  of  men  whose  veracity  is  not  to  be 
impeached,  that  they  were  sober,  decent,  quiet, 
peaceable-  tradesmen  ；  that  they  were  all  of  the 
better  sort;  all  well  dressed,  and  well  behaved; 
and  that  there  was  not  a  man  among  them  who 
had  any  one  weapon,  offensive  or  defensive.  Sir 
Philip  Jennings  Gierke  tells  you  he  went  into  the 
Fields  ；  that  he  drove  through  them,  talked  to 
many  individuals  among  them,  who  all  told  him 
that  it  was  not  their  wish  to  persecute  the  Papists, 
l)ut  that  they  were  alarmed  at  the  progress  of  their 
religion  from  their  schools,  oir  Philip  farther  told 
you  that  he  never  saw  a  more  peaceable  multitude 
in  his  life  ；  and  it  appears  upon  the  oaths  of  all  who 
were  present,  that  Lord  lieorge  Gordon  went  round 
among  them  desiring  peace  and  quietness. 

Mark  his  conduct  when  he  heard  from  Mr.  Evans 
that  a low  riotous  set  of  people  were  assembled  in 
Palace  Yard.  Mr.  Evans  being  a  member  of  the 
Protestant  Association,  and  being  desirous  that 


142        MR.  erskine's  speech  on  the 


nothing  bad  might  happen  from  the  assembly,  went 
in  his  carriage  with  Mr.  Spinage  to  St.  George's 
Fields,  to  inform  Lord  George  that  there  were  such 
people  assembled,  probably  Papists,  who  were  de- 
termined to  do  mischief.  The  moment  he  told  him 
of  what  he  heard,  whatever  his  original  plan  might 
have  been,  he  instantly  changed  it  on  seeing  the 
impropriety  of  it.  Do  you  intend,  said  Mr.  Evans, 
to  carry  up  all  these  men  with  the  petition  to  the 
the  House  of  Commons  ？  O  no !  no !  not  by  any 
means.  I  do  not  mean  to  carry  them  all  up.  Will 
you  give  me  leave,  said  Mr.  Evans,  to  go  round  to 
the  different  divisions  and  tell  the  people  it  is  not 
your  Lordship's  purpose  ？  He  answered,  By  all 
means  ；  and  Mr.  Evans  accordingly  went,  but  it 
was  impossible  to  guide  such  a  number  of  people, 
peaceable  as  they  were.  They  were  all  aesirous  to 
go  forward,  and  Lord  George  was  at  last  obliged  to 
leave  the  Fields,  exhausted  with  heat  and  fatigue, 
beseeching  them  to  be  peaceable  and  quiet.  Mrs. 
Whittingham  set  him  down  at  the  House  of  Com- 
mons ； and  at  the  very  time  that  he  thus  left  them 
in  perfect  harmony  and  good  order,  it  appears  by 
the  evidence  of  Sir  Philip  Jennings  Gierke,  that 
Palace  Yard  was  in  an  uproar,  filled  with  mis- 
chievous boys,  and  the  lowest  dregs  of  the  people. 

Gentlemen,  I  have  all  along  told  you,  that  the 
Crown  was  aware  that  it  had  no  case  of  treason, 
without  connecting  the  noble  prisoner  with  conse- 
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qiiences,  wliich  it  was  in  some  luck  to  find  advo- 
cates to  state,  without  proof  to  support  it.  I  can 
only  speak  for  myself  ；  that  small  as  my  chance  is, 
as  times  go,  of  ever  arriving  at  high  office,  I  would 
not  accept  of  it  on  the  terms  of  being  obliged  to 
produce  against  a  fellow  citizen,  that  which  I  have 
been  witness  to  this  day :  for  Mr.  Attorney-vieneral 
perfectly  well  knew  the  innocent  and  laudable 
motive,  with  which  the  protection  was  given,  that 
he  exhibited  as  an  evidence  of  guilt  ；  yet  it  was 
produced  to  insinuate,  that  Lord  George  Gordon, 
knowing  himself  to  be  the  ruler  of  those  villains, 
set  himself  up  as  a  saviour  from  their  fin 了.  We 
called  Lord  Stormont  to  explain  this  matter  to  you, 
who  told  you  that  Lord  George  Gordon  came  to 
Buckingham  House,  and  begged  to  see  the  iving, 
saying,  he  might  be  of  great  use  in  quelling  the 
riots  ；  and  can  there  be  on  earth  a  greater  proof 
of  conscious  innocence  ；  for  if  he  had  been  the 
wicked  mover  of  them,  would  he  have  gone  to  the 
Kinsr  to  have  confessed  it,  by  offering  to  recall  his 
followers,  from  the  mischiefs  he  had  provoked  ！ 
No  ！  But  since,  notwithstanding  a  public  protest 
issued  by  himself  and  the  association,  reviling  the 
authors  of  mischief,  the  Protestant  cause  .was  still 
made  the  pretext,  he  thought  his  public  exertions 
might  be  useful,  as  they  might  tend  to  remove  the 
px-ejudices  which  wicked  men  had  diffused.  The 
King  thought  so  likewise,  and  therefore,  as  appears 
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by  Lord  Stormont,  refused  to  see  Lord  George  till 
he  had  given  the  test  of  his  loyalty  by  such  exer- 
tions. But  sure  I  am,  our  gracious  Sovereign  meant 
110  trap  for  innocence,  nor  ever  recommended  it  cs 
such  to  his  servants. 

Lord  George's  language  was  simply  this  :  "  The 
multitude  pretend  to  be  perpetrating  these  acti 
under  the  authority  of  the  Protestant  petition  ；  I 
assure  your  Majesty  they  are  not  the  Protestant 
Association,  and  I  shall  be  glad  to  be  of  any  ser- 
vice in  suppressing  them."  I  say,  by  God,  *  that 
man  is  a  ruffian,  who  shall,  after  this,  presume  to 
build  upon  such  honest,  artless  conduct  as  an  evi- 
dence of  guilt.  Gentlemen,  if  Lord  Georg-e  Gor- 
don had  been  guilty  of  hign  treason,  as  is  assumed 
to-day,  in  the  face  of  the  whole  Parliament,  how 
are  all  its  members  to  defend  themselves,  from  the 
misprision  of  suffering  such  a  person  to  go  at  large 
and  to  approach  ms  sovereign  ？  The  man  who 
conceals  the  perpetration  of  treason  is  liiinself  a 
traitor  ；  but  tliey  are  all  perfectly  safe,  for  nobody 
thought  of  treason  till  fears  arising  from  another 
quarter  bewildered  their  senses.  The  King,  there- 
fore, and  his  servants,  very  wisely  accepted .  his 
promise  of  a.ssistance,  and  he  flew  with  honest  zeal 

*  The  effect  of  this  solemn  appeal  to  his  Maker,  is  said  (o  Lave  been 
irresistible  upon  court,  jury,  and  spectators.  The  words  were  utterei 
with  the  utmost  solemnity,  and  with  the  deepest  feeling.  But  it  waa 
something  not  to  be  repealed,  as  Mr.  Erskine  afterwards  learned  to  his 
sorrow,  in  the  House  of  Commons. 
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to  fulfil  it.  Sir  Philip  Jennings  Gierke  tells  you. 
that  lie  made  use  of  every  expression,  which  it  was 
possible  for  a  man  in  such  circumstances  to  employ. 
He  begged  them,  for  God's  sake,  to  disperse  and 
go  home  ；  declared  his  hope,  that  the  petition  would 
be  granted,  but  that  rioting  was  not  the  way  to 
effect  it  Sir  Philip  said  he  felt  himself  bound, 
without  being  particularly,  asked,  to  say  every  thing 
he  could  in  protection  of  an  injured  and  innocent 
man,  and  repeated  again,  that  there  was  not  an 
art,  which  the  prisoner  could  possibly  make  use  of, 
that  he  did  not  zealously  employ  ；  but  that  it  was 
all  in  vain.  I  bcfiran,  says  he,  to  tremble  for  my- 
Srclf,  when  Lord  George  read  the  resolution  of  the 
IToupe,  which  was  hostile  to  them,  and  said  their 
I  etition  would  not  be  taken  into  consideration  till 
I  hey  were  quiet.  But  did  he  eay,  therefore  go  on 
to  burn  and  destroy  ？  On  the  contrary,  he  helped 
to  pen  that  motion,  and  read  it  to  the  multitude, 
as  one  which  he  himself  had  approved.  After 
this,  he  went  into  the  coach  with  Sheriff  Pugh,  in 
the  city,  and  there  it  was,  in  the  presence  of  the 
very  magistrate,  whom  he  was  assisting  to  keep  the 
peace,  that  he  publicly  signed  the  protection  which 
has  been  read  in  evidence  against  him  :  although 
Mr.  Fisher,  who  now  stands  in  my  presence,  con- 
fessed in  the  Privy  Council,  that  he  himself  had 
granted  similar  protections  to  various  people,  yet 
10 
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he  was  dismissed,  as  having  done  nothing  but  his' 
duty. 

This  is  the  plain  and  simple  truth,  and  for  this 
just  obedience  to  his  Majesty's  request,  do  the 
King's  servants  come  to-day  into  his  Court,  where 
he  is  supposed  in  person  to  sit,  to  turn  that  obedi- 
ence into  the  crime  of  high  treason,  and  to  ask  you 
to  put  him  to  death  for  it. 

Gentlemen,  you  have  now  Heard,  upon  solemn 
oaths  of  honest,  disinterested  men,  a  faithful  history 
of  the  conduct  of  Lord  George  Gordon,  from  the 
day  that  he  became  a  member  of  the  Protcs'ant 
Association,  to  the  dav  that  he  was  committed  a 
prisoner  to  the  Tower.  And  I  have  no  doubt,  from 
the  attention  with  which 丄 have  been  honored  from 
the  beginning,  that  you  have  still  kept  in  you ト 
minds  the  principles,  to  which  I  entreated  you 
would  apply  it,  and  that  you  ha\e  measured  it  oy 
that  standard. 

You  have  therefore  only  to  look  back  to  the 
whole  of  it  together  ；  to  reflect  on  all  you  have 
heard  concerning  him  ；  to  trace  him  in  your  recol- 
lection through  every  part  of  the  transaction  ；  and, 
considering  it  with  one  manly,  liberal  view,  to  ask 
your  own  honest  hearts,  whether  you  can  say,  that 
this  noble  and  unfortunate  youth  is  a  wicked  and 
deliberate  traitor,  who  deserves  by  your  verdict  to 
suffer  a  shameful  and  ignominious  death,  which  will 
stain  the  ancient  honors  of  his  house  forever. 
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The  crime  which  the  Crown  would  have  fixed 
upon  him  is,  that  he  assembled  the  Protestant 
Association  round  the  House  of  Commons,  not 
merely  to  influence  and  persuade  Parliament  by 
the  earnestness  of  their  supplications,  but  actually 
to  coerce  it  by  hostile  rebellious  force.  That  find- 
ing himself  disappointed  in  the  success  of  that 
coercion,  he  afterwards  incited  his  followers  to 
abolish  the  legal  indulgences  to  Papists,  which  the 
object  of  the  petition  was  to  repeal,  by  the  burn- 
ing of  their  houses  of  worship,  and  the  destruction 
of  their  property,  which  ended  at  last  in  a  general 
attack  on  the  property  of  all  orders  of  men,  reli- 
gious and  civil,  on  the  public  treasures  of  the 
nation,  and  on  the  very  being  of  the  government. 

To  support  a  charge  of  so  atrocious  and  unnatu- 
ral a  complexion,  the  laws  of  the  most  arbitrary 
nations  would  require  the  most  incontrovertable 
proof.  Either  the  villian  must  have  been  taken  in 
overt  act  of  wickedness,  or,  if  he  worked  in  secret 
upon  others,  his  guilt  must  have  been  brought  out 
by  the  discovery  of  a  conspiracy,  or  by  the  con- 
sistent tenor  of  criminality  ；  the  very  worst  inqui- 
sitor that  ever  dealt  in  blood  would  vindicate  the 
torture  by  plausibility  at  least,  and  by  the  semblance 
of  truth. 

What  evidence  then  will a  jury  of  Englishmen 
expect,  from  the  servants  of  the  Crown  of  England, 
before  they  deliver  up  a  brother  accused  before 


148        MR.  erskine's  speech  on  the 


them  to  ignominy  and  death  ？  What  proof  will 
their  consciences  require.?  What  will  their  plain 
and  manly  understandings  accept  of?  What  does 
the  immemorial  custom  of  their  lathers,  and  the 
written  law  of  this  land,  warrant  tliem  in  demand- 
ing ？  Nothing  less,  in  any  case  of  blood,  than  the 
clearest  and  most  unequivocal  conviction  of  guilt. 
But  in  this  case  the  act  has  not  even  trusted  to  the 
humanity  and  justice  of  our  general  law,  but  has 
said  in  plain,  rough,  expressive  terms,  provably, 
that  is,  says  Lord  Coke,  not  upon  conjectural  pre- 
sumptions or  inferences,  or  strains  of  wit,  but  upon 
direct  and  plain  proof.  "  For  the  King,  Lords, 
and  Commons,"  continues  that  great  lawyer,  "  did 
not  use  the  word  probaoly,  for  then  a  common 
argument  might  have  served  ；  but  provably, 
which  signifies  the  liignest  force  of  demonstra- 
tion." And  what  evidence,  gentlemen  of  tlie  jury, 
does  the  Crown  offer  to  you  in  compliance  with 
these  sound  and  sacred  doctrines  of  justice  ？  A 
few  broken,  interrupted,  disjointed  words,  without 
context  or  connection,  uttered  by  the  speaker  in 
agitation  and  beat,  heard  by  those  who  relate  them 
to  you,  in  the  midst  of  tumult  and  confusion,  and 
even  those  words,  mutilated  as  they  are,  m  direct 
opposition  to,  and  inconsistent  with  repeated  and 
earnest  declarations,  delivered  at  the  very  same 
time,  and  on  the  very  same  occasion,  related  to 
you  by  a  much  greater  number  of  persons,  and 
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absolutely  incompatible  with  the  whole  tenor  of 
his  conduct.  Which  of  us  all,  gentlemen,  would 
be  safe,  standing  at  the  bar  of  God,  or  man,  if  we 
were  not  to  be  judged  by  the  regular  current  of 
our  lives  and  conversations,  but  by  detached  and 
unguarded  expressions,  picked  out  by  malice,  and 
recorded,  without  context  or  circumstances,  against 
us  ？  Yet  such  is  the  only  evidence  on  which  the 
Crown  asks  you  to  dip  your  hands,  and  to  stain 
your  consciences  in  the  innocent  blood  of  the  noble 
and  unfortunate  youth  who  now  stands  before  you, 
on  the  single  evidence  of  the  words  you  have 
heard  from  their  witnesses,  for  of  what  but  words 
have  you  heard  ？  which,  even  if  they  had  stood 
uncontroverted  by  the  proofs  that  have  swallowed 
them  up,  or  unexplained  by  circumstances  which 
destroy  their  malignity,  could  not,  at  the  very 
worst,  amount  in  law  to  more  than  a  breach  of  the 
act  against  tumultuous  petitioning,  if  such  an  act 
still  exists  ；  since  the  worst  malice  of  his  enemies 
lias  not  been  able  to  bring  up  one  single  witness  to 
say  that  he  ever  directed,  countenanced,  or  approved 
rebellious  force  against  the  legislature  of  his  coun- 
try. It  is，  therefore,  a  matter  of  astonishment  to 
me  that  men  can  keep  the  natural  color  in  their 
cheeks  when  they  ask  for  human  life,  even  on  the 
Crown's  original  case,  though  the  prisoner  had 
made  no  defence.  But  will  they  still  continue  to 
ask  for  it  after  what  they  have  heard  ？    I  will  just 
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remind  the  Solicitor-General,  before  he  begins  his 
reply,  what  matter  he  has  to  encounter.  He  has 
to  encounter  this  :  That  the  going  up  in  a  body 
was  not  even  originated  by  Lord  George,  but  by 
others  in  absence.  That  when  proposed  by 
him  officially  as  chairman,  it  was  adopted  by  the 
whole  association,  and  consequently  was  their  act 
as  much  as  his.  That  it  was  adopted  not  in  a  con- 
clave, but  with  open  doors,  and  the  resolution  pub- 
lished to  all  the  world.  That  it  was  known,  of 
course,  to  the  ministers  and  magistrates  of  the 
country,  who  did  not  even  signify  to  hira,  or  to 
anybody  else,  its  illegality  or  danger.  That  decency 
and  peace  were  enjoined  and  commanded.  That 
the  regularity  of  the  procession,  and  those  badges 
of  distinction,  which  are  now  cruelly  turned  into 
the  charge  of  an  hostile  array  against  him,  were 
expressly  and  publicly  directed  for  the  preservation 
of  peace,  and  the  prevention  of  tumult.  That 
while  the  House  was  deliberating,  he  repeatedly 
entreated  them  to  behave  with  decency  and  peace, 
and  to  retire  to  their  houses  ；  though  lie  knew  not 
that  he  was  speaking  to  the  enemies  of  his  cause. 
That  when  they  at  last  dispersed,  no  man  thought 
or  imagined  that  treason  had  been  committed. 
That  he  retired  to  bed,  where  he  lay  unconscious 
that  ruffians  were  ruining  him  by  their  disorders  in 
the  nignt.  That  on  Monday  he  published  an  ad- 
vertisement, reviling  the  authors  of  the  riots  :  and, 
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as  the  Protestant  cause  bad  been  wickedly  made 
the  pretext  for  them,  solemnly  enjoined  all  who  . 
wished  well  to  it  to  be  obedient  to  the  laws.  Nor 
has  thp  Crown  even  attempted  to  prove  that  he 
had  either  given,  or  that  lie  afterwards  gave  secret 
instructions  in  opposition  to  that  public  admoni- 
tion. That  he  afterwards  begged  an  audience  to 
receive  the  King's  commands  ；  that  be  waited  on 
the  ministers,  that  he  attended  his  duty  in  Parlia- 
ment; and  when  the  multitude,  amongst  whom 
there  was  not  a  man  of  the  associated  Protestants, 
again  assembled  on  the  Tuesday,  under  pretence 
of  tlie  Protestant  cause,  he  offered  his  services  and 
read  a  resolution  of  the  House  to  them,  accompanied 
with  every  expostulation  which  a  zeal  for  peace 
could  possibly  inspire.  That  he  afterwards,  in 
pursuance  of  the  King's  direction,  attended  the 
magistrates  in  their  duty  ；  honestly  and  honorably 
exerting  all  his  powers  to  quell  the  fury  of  the 
multitude :  a  conduct  which,  to  the  dishonor  of 
the  Crown,  has  been  scandalously  turned  against 
him,  by  criminating  him  with  protections  granted 
publicly  in  the  coach  of  the  Sheriff  of  London, 
whom  he  was  assisting  in  his  office  of  magistracy  ； 
although  protections  of  a  similar  nature  were,  to 
the  knowledge  of  the  whole  Privy  Council,  granted 
by  Mr.  Fisher  himself,  who  now  stands  in  my 
presence  unaccused  and  unreproved,  but  who,  if 
the  Crown  that  summoned  him  durst  have  called 
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him,  would  have  dispersed  to  their  confusion  the 
slightest  imputation  of  guilt. 

What  then  has  produced  this  trial  for  high 
treason  ；  or  given  it,  when  produced,  the  serious- 
ness and  solemnity  it  wears?  What  but  the  inver- 
sion of  all  justice,  by  judging  from  consequences, 
instead  of  from  causes  and  designs?  What  but 
the  artful  manner  in  which  the  vJrown  has  endea- 
vored to  blend  the  petitioning  in  a  body,  and  the 
zeal  with  which  an  animated  disposition  conducted 
it,  with  the  melancholy  crimes  that  followed  ？ 
Crimes,  which  the  shameful  indolence  of  our  magis- 
trates, which  the  total  extinction  of  all  police  and 
government,  suffered  to  be  committed  in  broad 
day,  and  in  the  deiirium  of  drunkenness,  by  an 
UDarined  banditti  without  a  head,  without  plan  or 
object,  and  without  a  refuge  from  the  instant  gripe 
of  justice;  a  banditti,  with  whom  the  associated 
Protestants,  and  their  president,  had  no  manner  of 
connection,  and  whose  cause  they  overturned,  dis- 
honored, and  ruined. 

How  unchristian,  then,  it  is  to  attempt,  without 
evidence,  to  infect  the  imaginations  of  men  who 
are  sworn  dispassionately  and  disinterestedly  to  try 
the  trivial  offence,  of  assembling  a  multitude  with 
a  petition  to  repeal a law,  which  has  happened  so 
often  in  all  our  memories,  by  blending  it  with  the 
fatal  catastrophe,  on  which  eveiy  man's  mind  may 
be  supposed  to  retain  some  degree  of  irritation  ！ 
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O  fie  !  O  fie  I  Is  the  intellectual  scat  of  justice  to 
be  thus  impiously  shaken  ？  Are  your  benevolent 
propensities  to  be  thus  disappointed  and  abused  ？ 
Do  they  wish  you,  while  you  are  listening  to  the 
evidence,  to  connect  it  with  unforsocn  consequences, 
in  spite  of  reason  and  truth  ？  Is  it  their  object 
to  hang  the  millstone  of  Drejudice  around  his  inno- 
cent neck  to  sink  him  ？  It  there  be  such  men,  may 
Heaven  forgive  them  for  the  attempt,  and  inspire 
you  with  fortitude  and  wisdom,  to  discharcre  your 
duty  with  calm,  steady,  and  reflecting  minds. 

Gentlemen,  I  have  no  manner  of  doubt  that  you 
will. I  am  sure  you  cannot  but  see,  notwithstand- 
ing my  great  inability,  increased  by  a  perturbation 
of  mind,  arising,  thank  Uod  ！  from  no  dishonest 
cause,  that  there  has  been  not  only  no  evidence  on 
the  part  of  the  Crown,  to  fix  the  guilt  of  the  late 
commotions  upon  the  prisoner,  but  that,  on  the 
contrary,  we  have  been  able  to  resist  the  proba- 
bility, I  miffht  almost  say  the  possibility,  of  the 
charge,  not  only  by  living  witnesses,  whom  we  only 
ceased  to  call,  because  the  trial  would  never  have 
ended,  but  by  the  evidence  of  all  the  blood  that  has 
paid  the  forieit  of  that  guilt  already  ；  an  evidence 
that  I  will  take  upon  me  to  say  is  the  strongest,  and 
most  unanswerable,  which  the  combination  of  natu- 
ral events  ever  brought  together  since  the  begin- 
ning of  the  world  for  the  deliverance  of  the 
oppressed.    Since  in  the  late  numerous  trials  for 
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acts  of  violence  and  depredation,  though  conducte:! 
by  the  ablest  servants  of  the  Crown,  with  a lauda- 
ble eye  to  the  investigation  of  the  subject  which 
now  engages  us,  no  one  fact  appeared,  which 
showed  any  plan,  any  object,  any  leader.  Since 
out  of  forty-four  thousand  persons,  who  signed  the 
petition  of  the  Protestants,  not  one  was  to  be  found 
among  those  who  were  convicted,  tried,  or  even 
apprehended  on  suspicion  ；  and  since  out  of  all thg 
felons,  who  were  let  loose  from  the  prisons,  and  who 
assisted  in  the  destruction  of  our  property,  not  a 
single  wretch  was  to  be  found,  who  could  even 
attempt  to  save  his  own  life  by  the  plausible  prom- 
ise of  giving  evidence  to-day. 

What  can  overturn  such  a  proof  as  this?  Surely 
a  good  man  migiit,  without  superstition,  believe 
that  such  an  union  of  events  was  something  more 
than  natural,  and  that  the  Divine  Providence  was 
watchful  for  the  protection  of  innocence  and  truth. 

I  may  now  therefore  relieve  you  from  the  pain 
of  hearing  me  any  longer,  and  be  myself  relieved 
from  speaking  on  a  subject  which  agitates  and  dis- 
tresses me.  Since  Lord  George  Gordon  stands 
clear  of  every  hostile  act  or  purpose  against  the 
Legislature  of  his  country,  or  the  properties  of  his 
fellow - subjects,  since  the  whole  tenor  of  his  conduct 
repels  the  belief  of  the  traitorous  intention  charged 
by  the  indictment,  my  task  is  finished.  I  shall 
make  no  address  to  your  passions,  I  will  not  remind 
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you  of  the  long  and  rigorous  imprisonment  he  has 
suffered  ；  I  will  not  speak  to  you  of  his  great  youth, 
of  his  illustrious  birth,  and  of  his  uniformly  ani- 
mated and  generous  zeal  in  Parliament  for  the  con- 
stitution of  his  country.  Sucli  topics  might  be 
useful  in  the  balance  of  a  doubtful  case;  yet  even 
then  I  should  have  trusted  to  the  honest  hearts  of 
Englishmen  to  have  felt  them  without  excitation. 
At  present,  the  plain  and  rigid  rules  ot  justice  and 
truth  are  sufficient  to  ei\title  me  to  your  verdict.* 

*  As  a  specimen  of  close,  acute  ronsoning,  and  clearness  in  state- 
ment of  legal  propositions,  this  speech  is  probably  not  surpassed  by 
any  of  Mr.  Erskine^s  efforts.  An  attentirc  perusal  will  satisfy  the 
reader  tliat  Lord  Campbell  was  not  too  enthusiastic  in  his  admiration 
of  its  merits.  lie  says  :  "  Regularly  trained  to  the  law,  having  prac- 
ticed thirty  years  at  the  bar,  having  been  Attorney-General  above 
Beven  years,  baTing  been  present  at  many  trials  for  high  treason,  and 
Laring  conducted  several  myself,  I  again  peruse  with  increased  aston- 
ishment and  delight,  the  speech  delivered  on  this  occasion  by  him 
who  had  recently  thrown  aside  the  scarlet  uniform  of  n  sabalicrn  in 
the  army,  which  he  had  substituted  for  the  blue  jacket  of  a  midship- 
man  thrust  upon  him  while  he  was  a  school-boy.  Here  I  find  not 
only  wonder お 1 acuteness,  powerful  reasoning,  enthusiastic  zeal,  and 
burning  eloquence,  but  the  most  masterly  Tiew  ever  given  of  the 
Engliflli  law  of  high  treason,  the  foundation  of  all  our  liberty ノ， 
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bury，  August  the  Sixth,  A.D.  1784,  for  the  Reverend  WIL- 
LIAM DAVIS  SHIPLEY,  Dean  of  St.  Asaph,  on  his 
trial  for  publishing  a  Seditious  lAbel. 


THE  SUBJECT. 

Id  the  year  1783,  public  attention  waa  very  generally 
turned,  throughout  England,  towards  the  necessity  of  a  reform 
ill  the  representation  of  the  people  in  the  House  of  Commons. 
Several  societies  were  formed  in  different  parts  of  England  ami 
Wales  for  the  promotion  of  this  object  ；  and  the  Duke  of  Rich- 
mond, and  Mr.  Pitt,  the  then  Minister,  took  the  lead  in  bring- 
iiig  the  subject  before  Parliament. 

To  render  this  great  national  object  intelligible  to  the  ordi- 
nary ranks  of  the  people,  Sir  William  Jones,  then  an  eminent 
barrister  in  London,  and  afterwards  one  of  th3  J udges  of  the 
Supreme  Court  of  Judicature  at  Bengal,  composed  a  dialogue 
between  a  scholar  and  a  farmer,  as  a  vehicle  for  explaining  to 
common  capacities  the  great  principles  of  society  and  govern- 
ment, and  for  showing  the  defects  in  the  representation  of  the 
people  in  the  British  Parliament.  Sir  William  Jones  having 
married  a  sister  of  the  Dean  of  St.  Asaph,  the  Dean  became 
acquainted  with,  and  intereatea  in  this  dialogue,  and  reoom- 
meuded  it  stroncrlv  to  a  committee  of  gentlemen  of  Flintshire, 
who  were  at  that  time  associated  for  the  object  of  reform, 
where  it  was  read  and  made  the  subject  of  a  vote  of  approba- 
tion. The  Court  party,  on  the  other  hand,  having  made  a  vio- 
lent attack  upon  this  committee  for  the  countenance  thus  giv^cii 
to  the  dialogue,  the  Dean  of  St.  Asaph,  considering,  as  he  him- 
self expressed  it,  that  the  best  means  oi  justifying  the  conipo- 
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ski  on,  as  well  as  those  who  were  attacked  for  their  approba- 
tion of  it,  was  to  render  it  public,  that  the  world  might  decide 
the  controversy,  sent  it  to  be  printed,  prefixing  the  following 
advertisement : 

" A  short  defence  hath  been  thought  necessary  against  a 
violent  and  groundless  attack  upon  the  Flintshire  Committee, 
for  having  testified  their  approbation  of  the  following  dia- 
logue, which  bath  been  publicly  branded  with  the  most  injuri- 
ous epithets  ；  and  it  is  conceived  that  the  sure  way  to  vindi- 
cate this  little  tract  from  so  unjust  a  character,  will  be  as  pub- 
licly to  produce  it.  The  friends  of  the  revolution  will  in- 
stantly see  that  it  contains  no  principle  which  has  not  the 
support  of  the  highest  authority,  as  well  as  the  clearest 
reason. 

" If  the  doctrines  which  it  slightly  touches  in  a  manner 
suited  to  the  nature  of  the  dialogue,  be  *  seditious,  treasonable, 
and  diabolical/  Lord  Somers  was  an  incendiary,  Locke  a 
traitor,  and  the  Convention  Parliament  a  pandemonium.  But 
if  those  names  are  the  glory  and  boast  of  England,  and  if 
that  Convention  secured  our  liberty  and  happiness,  then  the 
doctrines  in  question  arc  not  only  just  and  rational,  but  con- 
stitutional and  sdlutary  ；  and  the  reproachful  epithets  belong 
wholly  to  the  system  of  those  who  so  grossly  misapplied 
it." 

The  dialogue  being  published,  Mr.  Fitzmaurice,  brother  to 
the  Marquis  of  Landsdowne,  preferred  a  bill  of  indictment 
against  the  Dean  tor  a libel,  at  the  great  sessions  for  Den- 
bighshire, where  the  cause  stood  to  be  tried  at  Wrexham  as- 
sizes in  the  summer  of  1783,  but  was  put  off  by  an  appli- 
cation to  the  Court,  found oa  upon  the  circulation  of  papers 
to  prejudice  the  trial.  At  the  spring  assizes  for  Wrexham 
in  1784,  the  cause  again  stood  for  trial,  and  the  defendant 
attended  by  his  counsel a  second  time,  when  it  was  removed 
by  the  prosecutor  into  the  uourt  of  King's  Bench,  and  came 
on  at  last  to  be  tried  at  Shrewsbury,  as  being  in  the  next 
fldjacent  English  county. 

The  indictment  set  forth,  "  That  William  Da  vies  Shipley, 
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late  of  lilannerch  Park,  in  the  parish  of  Hen  nan  in  the 
county  of  Denbigh,  clerk,  being  a  person  of  a  wicked  and  tur- 
bulent disposition,  and  maliciously  designing  and  intending  to 
excite  and  diffuse  amougst  the  subjects  of  this  realm,  discon- 
tents, jealousies,  and  suspicions  of  our  lord  the  King,  and  his 
government,  and  disaffection  aud  disloyalty  to  the  person  and 
government  of  our  lord  the  pow  King;  and  to  raise  very 
dangerous  seditions  and  tumults  within  this  kiugdom  ；  and  to 
draw  the  government  of  this  Kingdom  into  great  scandal,  in- 
famy, and  disgrace  ；  and  to  incite  the  subjects  of  our  lord  the 
King  to  attempt,  by  force  and  violence,  and  .with  arms,  to 
make  alterations  in  the  government,  state,  and  constitution  of 
this  kingdom  ；  on  the  first  day  of  April,  in  the  twenty- third 
year  of  the  reign  of  our  sovereign  lord  George  the  Third,  now 
King  of  Great  Britain,  and  so  forth,  at  Wrexham,  in  the 
county  of  Denbigh  aforesaid,  wickedly  aud  seditiously  pub- 
lished, and  caused  and  procured  to  be  published  a  certain 
false,  wicked,  malicious,  seditious,  and  scandalous  libel  of 
and  concerning  our  said  lord  the  King,  and  the  government 
of  this  realm,  in  the  form  of  a  dialogue  between  a  supposed 
gentleman  and  a  supposed  farmer,  wherein  the  part  of  the 
supposed  gentleman,  in  the  supposed  dialogue,  is  deuoted  by 
the  letter  G,  and  the  part  of  the  supposed  farmer,  in  such 
supposed  dialogue,  is  denoted  by  the  letter  F,  entitled,  *  The 
Principles  of  Government,  in  a  dialogue  between  a  gentlemau 
and  a  farmer ノ  In  which  said  libel  are  contained  the  false, 
wicked,  maliciods,  seditious,  and  scandalous  matters  follow- 
ing;" (to  wit) 

The  indictment  then  set  forth  verbatim  the  following  dia- 
logue, without  any  averments  or  innuendoes,  except  those 
above  mentioned,  viz. :  that  by  "  G."  throughout  the  dialogue 
was  meant  gentleman  ；  aud  by  "F,"  farmer ；  by  "The  King," 
when  it  occurred,  the  King  of  Great  Britain  ；  and  by  Parlia- 
ment, when  it  occurred,  the  Parliament  of  this  kingdom.  The 
dialogue,  therefore,  as  it  follows,  is  in  fact  the  whole  indict- 
ment, only  without  the  constant  repetition  that  F.  means  far- 
mer, K.  jviug,  aud  P.  Parliameut. 
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THE  PRINCIPLES  OP  GOVERNMENT,  IN  A  DIALOGUE  BETWEEN 

A  GENTLEMAN  AND  A  FARMER. 

F.  Why  should  humble  men,  like  me,  sign  or  set  marks  to 
petitions  of  this  nature?  It  is  better  for  us  farmers  to  mind 
our  husbandry,  and  leave  what  we  cannot  comprehend  to  the 
King  and  Parliament. 

G.  You  can  comprehend  more  than  you  imagine  ；  and,  as 
a  free  member  of  a I'rce  state,  have  higher  things  to  mind  than 
you  may  conceive. 

F.  If  by  free  you  mean  out  of  prison,  I  hope  to  continue 
60,  as  long  as  I  cau  pay  my  rent  to  the  squire's  bailiff  ；  but 
what  is  meant  by  a  free  state  ？ 

G.  Tell  me  first  what  is  meant  by  a  club  in  the  village, 
of  which  I  know  you  to  be  a  member. 

F.  It  is  an  assembly  of  men,  who  meet  after  work  every 
Saturday,  to  be  merry  and  haopy  for  a  few  hours  in  the 
week. 

G.  Have  you  no  other  object  but  mirth  ？ 

F.  Yes  ；  we  have  a  box,  into  which  we  contribute  equally 
from  our  monthly  or  weekly  savings,  and  out  of  which  any 
members  of  the  club  are  to  be  relieved  in  sickness  or  poverty  ； 
for  the  parish  officers  are  so  cruel  and  insolent  that  it  were 
better  to  starve  than  apply  to  them  for  relief. 

G.  Did  they,  or  the  squire,  or  the  parson,  or  all  to- 
gether, compel  you  to  form  this  society  ？ 

F.  Oh,  no  ；  we  could  not  be  compelled  ；  v,e  formed  it  by 
our  choice. 

G.  You  did  right  But  have  you  not  some  head  or  presi- 
dent of  your  club  ？ 

P.  The  master  for  each  night  is  chosen  by  all  the  company 
present  tho  week  before. 

G.  Does  he  make  laws  to  bind  you  in  case  of  ill-temper  or 
misbehavior  ？ 

F.  He  make  laws  ！  He  bind  ！  No  ；  we  have  all  agreed 
to  a  set  of  equal  rules,  which  are  signed  by  every  new  comer, 
and  were  written  in  a  strange  hand  by  young  Spelman,  the 
lawyer's  clerk,  whose  uncle  is  a  member. 
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G.  "WT.at  should  you  do  if  any  member  were  to  insist  on 
becoming  perpetual  master,  and  on  altering  your  rules  at  his 
arbitrary  will  and  pleasure? 

F.  We  should  expel  him. 

G.  What  if  he  were  to  bring  a  sergeant's  guard,  when 
the  militia  are  quartered  in  your  neighborhood,  and  insist 
upon  your  obeying  him  ？ 

F.  We  would  resist  if  we  could  ；  if  not,  the  society 
would  be  broken  up. 

G.  Suppose  that,  with  his  sergeant's  guard,  he  were  to 
take  the  money  out  of  the  box,  or  out  of  your  pockets  ？ 

F.  Would  not  that  be  robbery  ？ 

G.  I  am  seeking  information  from  you.  How  should 
you  act  upon  such  an  occasion  ？ 

F.  We  should  submit,  perhaps,  at  that  time  ；  but  should 
afterwards  try  to  apprehend  the  robbers. 

G.  What  if  you  could  not  apprehend  them  ？ 

F.  We  might  kill  them,  I  should  think  ；  and  if  the  King 
would  not  pardon  us,  God  would. 

G.  How  could  you  either  apprehend  them,  or,  if  they  re- 
sisted, kill  them,  without  a  sufficieut  force  in  your  own 
hands  ？ 

F.  Oh  ！  we  are  all  good  players  at  single-stick,  and  each 
of  us  has  a  stout  cudgel  or  quarter-staff  in  the  corner  of  his 
room.  . 

G.  Suppose  that  a  few  of  the  club  were  to  domineer  over 
the  rest,  and  insist  upon  making  laws  for  thein  ？ 

F.  We  must  take  the  same  course  ；  except  that  it  would 
be  easier  to  restrain  one  man  than  a  number  ；  but  we  should 
be  the  majority,  with  justice  on  our  side. 

G.  A  word  or  two  on  another  head.  Some  of  you,  I  nre- 
sume,  are  no  groat  accountants? 

F.  Few  of  113  understand  accounts  ；  but  we  trust  old  Lilly, 
the  schoolmaster,  whom  we  believe  to  be  an  honest  man  ； 
and  he  keeps  the  key  of  our  box. 

G.  If  your  niouey  should,  in  time,  amount  to  a large 
sum,  it  might  not,  perhaps,  be  safe  to  keep  it  at  his  house,  or 
iu  any  private  house. 
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F.  Where  else  should  we  keep  it? 

G.  You  might  choose  to  put  it  into  the  funds,  or  to  lend  it 
to  the  squire,  who  has  lost  so  much  lately  at  Newmarket,  tak- 
ing his  bond  on  some  of  his  fields,  as  your  security  for  pay- 
ment, with  interest. 

P.  We  must,  in  that  case,  confide  in  young  Spelman,  who 
will  soon  set  up  for  himself,  and,  if  a lawyer  can  be  hon お t， 
will  be  an  honest  lawyer. 

G.  What  power  do  you  give  to  Lilly,  or  should  you  give 
to  Spelman,  in  the  case  supposed  ？ 

F.  No  power  ；  we  should  give  them  both  a  due  allowance 
for  their  trouble,  and  should  expect  a  faithful  account  of  all 
they  had  done  for  us. 

G.  Honest  men  may  change  their  nature.  What  if  both 
or  either  of  them  were  to  deceive  you  ？ 

F.  We  should  remove  them,  put  our  trust  in  better  men, 
and  try  to  repair  our  loss. 

G.  Did  it  ever  occur  to  you  that  every  state  or  nation  was 
only  a  great  club  ？ 

F.  Nothing  ever  occurred  to  me  on  the  subject,  for  I 
never  thought  about  it. 

G.  Though  you  never  thought  before  on  the  subject,  yet 
you  may  bs  able  to  tell  me  why  you  suppose  men  to  have  as- 
sembled, and  to  have  formed  nations,  communities,  or  states, 
which  all  mean  the  same  thing? 

F.  In  order,  I  should  imagine,  to  be  as  happy  as  they  can 
while  they  live. 

G.  By  happy,  do  you  mean  merry  only  ？ 

F.  To  be  as  merry  as  they  can  without  hurting  themselves 
or  their  neighbors,  but  chiefly  to  secure  themselves  from  dan- 
ger, and  to  relieve  their  wants. 

G.  Do  you  believe  that  any  King  or  Empsror  compelled 
them  to  associate  ？ 

F.  How  could  one  man  compel a  multitude  ？  a  King 
or  an  Emperor,  I  presume,  is  not  born  with  an  hundred 
hands. 

G.  When  a  prince  of  the  blood  shall,  in  any  country,  be 
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SO  distinguished  by  nature,  I  shall  then,  and  then  only,  con- 
ceive him  to  be  a  greater  man  than  you  ；  but  might  not  an 
army,  with  a  Kiog  or  general  at  their  head,  have  compelled 
them  to  assemble  ？ 

F.  Yes  ；  but  the  army  must  have  been  formed  by  their 
own  choice  ；  one  man  of  a  few  can  never  govern  mauy  with- 
out their  consent. 

G.  Suppose,  however,  that  a  multitude  of  men,  assembled 
in  a  town  or  city,  were  to  choose  a  King  or  governor  ；  might 
they  not  give  him  high  power  aud  authority  ？ 

F.  To  be  sure  ；  but  they  would  never  be  so  mad,  I  hope 
as  to  give  him  power  of  making  their  laws. 

G.  Who  else  should  make  them  ？ 

F.  The  whole  nation  of  people. 

G.  What  if  they  disagreed  ？ 

F.  The  opinion  of  the  greater  number,  as  in  our  village 
clubs,  must  be  taken,  and  prevail. 

G.  What  could  be  done  if  the  society  were  so  large  that 
all  could  not  meet  at  the  same  place  ？ 

F.  A  greater  numbar  must  choose  a leas. 

G.  Who  should  be  the  choosers  ？ 

F.  All  who  are  not  upon  the  parish  in  our  club.  If  a  man 
asks  relief  of  the  overseer,  he  ceases  to  be  one  of  us,  because 
he  must  depend  upon  the  overseer. 

G.  Could  not  a  few  men,  one  in  seven,  for  instance, 
choose  the  assembly  of  law-makers  as  well  as  a large 
number  ？ 

F.  As  conveniently,  perhaps  ；  but  I  would  not  suffer  any 
man  to  choose  another  who  was  to  make  laws  by  which  my 
money  or  my  life  might  be  taken  from  mc. 

G.  Have  you  a  freehold  in  any  county  of  forty  shillings 
a  year ？ 

F.  I  have  nothing  in  the  world  but  my  cattle,  imple- 
ments of  husbandry,  and  household  goods,  together  with  my 
farm,  for  which  I  pay  a  fixed  rent  to  the  squire. 

G.  Have  you  a  vote  in  any  city  or  borough  ？ 

P.   I  have  no  vote  at  all ； but  am  able,  by  my  honest  labor, 
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to  support  my  wife  and  four  children  ；  and,  whilst  I  act  hon- 
estly, 丄 may  defy  the  laws. 

G.  Can  you  be  ignorant  that  the  Parliament  to  which 
niembprs  arc  saiit  by  this  county,  and  by  the  next  raarket- 
town,  hav3  powar  to  make  new  laws,  hy  which  you  and  your 
Ihmily  may  h2  stripped  of  your  goods,  thrown  into  prison,  and 
even  deprived  of  life  ？ 

F.  A  dreadful  pow3rJ  Having  business  of  my  own,  I 
never  made  irKjuiries  concerniii^j  th3  business  of  Parliament  ； 
but  imaoriiied  ths laws  had  been  fixed  for  many  liuudrcJ 
years.  # 

G.  The  common  laws  to  which  you  refer  are  equal,  just 
and  humane  ；  but  the  King  and  ParliamDat  may  alter  them 
when  they  please. 

F.  The  King  ought  therefore  to  be  a  good  man,  and  the 
Parliament  to  consist  of  men  equally  good. 

G.  The  King  alone  can  do  no  harm  ；  but  who  must  judge 
the  goodness  of  Parliament  men  ？ 

F.  All  those  whose  property,  freedom,  and  lives,  may  bo 
affected  by  their  laws. 

G.  Yet  six  men  in  seven  who  inhabit  this  kingdom,  have, 
like  you,  no  votes  ；  and  the  petition  which  I  desired  you  to 
sign  has  nothing  for  its  object  but  the  restoration  of  you  all 
to  the  right  of  choosing  those  law-makers,  by  whom  your 
money  or  your  lives  may  be  taken  from  you  ；  attend  while  I 
read  distinctly. 

F.  Give  me  your  pen.  I  never  wrote  my  name,  ill  as  it 
may  be  written,  with  greater  eagerness. 

vi.  I  applaud  you,  and  trust  that  your  example  will  bo 
followed  by  millions.  Another  word  bofore  we  part.  Recol- 
lect your  opinion  about  your  club  in  the  village,  and  tell  me 
what  ought  to  be  the  consequence  if  the  King  alone  were 
to  insist  on  making  laws,  or  on  altering  them  at  his  will  and 
pleasure. 

F.  He,  too,  must  be  expelled. 

G.  Oh  I  but  think  '  of  his  standing  army,  and  of  the 
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militia,  which  now  are  his  in  substance,  though  ours  ia 
form. 

F.  If  he  were  to  employ  that  force  against  the  nation, 
they  would,  and  ought  to  resist  liim,  or  the  state  would  cease 
to  be  a  state. 

G.  What  if  the  great  accountaots,  and  great  lawyers, 
the  Lillys  and  Spelmans  of  the  nation,  were  to  abuse  their 
trust,  and  cruelly  injure,  instead  of  faithfully  serving,  the 
public  ？ 

F.  We  must  request  the  King  to  remove  them,  and  make 
trial  of  others  ；  but  none  should  implicitly  hs  trusted. 

G.  But  what  if  a  few  great  lords  or  wealthy  men  were  to 
keep  the  King  himself  id  subjection,  yet  exert  his  force,  lavish 
his  treasure,  and  misuse  his  name,  so  as  to  domineer  over  the 
people,  and  manage  the  Parliament  ？ 

F.    We  must  fiarht  for  the  Kinfj  and  ourselves. 

、つ  O 

6,  You  talk  of  fightin;^  as  if  you  were  speaking  of  some 
rustic  engagement  at  a  wake  ；  but  your  quarter-staflfe  would 
avail  you  little  agaiust  bayonets. 

F.  We  might  easily  provide  ourselves  with  better  arms. 

G.  Not  so  easily.  When  the  tn ひ merit  of  resistance  came, 
you  would  be  deprived  of  all  arras  ；  and  those  who  should 
furnish  you  with  them,  or  exhort  you  to  take  them  up,  would 
be  called  traitors,  and  probably  put  to  death. 

F.  We  ought  always  therefore  to  be  ready,  and  keep  each 
of  us  a  strong  firelock  in  the  corner  of  his  bedroom. 

G.  That  would  be  legal  as  well  as  rational.  Are  you,  ray 
honest  mend,  provided  with  a  musket  ？ 

F.  I  will  contribute  no  more  to  the  club,  and  purchase  a 
firelock  with  my  savings. 

G.  It  is  not  necessary.  I  have  two,  and  will  make  you  a 
present  of  one,  with  complete  accoutrements. 

P.  I  accept  it  thankfully,  and  will  converse  with  you  at 
your  leisure  on  other  subjects  of  this  kind. 

G.  In  the  mean  Avhile,  spend  an  hour  every  moraing  in 
the  next  fortnight,  in  learning  to  prime  and  load  expediti- 
ously, and  to  fire  and  charge  with  bayonet  firmly  and  regu- 
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larly.  I  say  every  morning,  bocause,  if  you  exsrciss  too  late 
ill  the  evening,  you  may  fall  into  some  of  the  legal  snares, 
which  have  been  spread  for  you  by  those  gen tl emeu,  who 
would  rather  secure  game  for  thsir  table,  tliau  liberty  far  their 
nation. 

F.  Some  of  my  neighbors,  who  have  sorved  in  the  militia, 
will  readily  teach  me;  auJ  psrhaps  the  whole  village  may  be 
persuaded  to  procure  arms,  aud learn  their  exercise. 

G.  It  cannot  be  expected  that  the  villagers  should  pur- 
chase arms  ；  but  they  might  easily  1)3  supplisd,  if  the  gentry 
of  the  nation  would  spare  a little  from  their  vices  aud  luxury, 

F.  May  they  turn  to  some  sense  of  honor  aud  virtue  ！ 

G.  Farewell,  at  present,  aud  remamber,  that  a Iree  state  is 
only  a  more  numerous  aud  mors  powerful  club  ；  and  that  he 
only  is  a  free  man,  who  is  member  of  such  a  state. 

F.  Good  morning,  Sir  :  you  have  made  me  wiser  and  bet- 
ter than  I  was  yesterday  ；  and  yet,  methinks,  I  had  some 
knowledge  in  my  own  miud  of  this  great  subject,  and  have 
be3a  a  politician  all  my  life  without  perceiving  it 

This  dialogue,  as  above  sot  forth  verbatim  from  the  indict- 
m3nt,  with  the  intentions,  as  alleged  in  the  introductory  part, 
constituted  the  charge,  and  the  publication  of  it  by  the  Dean's 
direction  constituted  the  proof. 

On  the  Daaa's  part,  tli3  abave  msntioned  advertisement 
prefixed  by  him,  was  given  in  evidenca  to  show  with  what 
iateutioa  he  published  it;  and  his  conduct  iu  general  relat- 
ing to  it  was  proved.  Witnesses  were  also  called  to  his 
general  character  as  a  subject.  Mr.  Bearcroft,  as  counsel  for 
the  Crown,  having  address  3d  the  jury  in  a  very  able  and  ju- 
dicious speech,  and  the  evidence  being  closed  for  the  Crown, 
Mr.  Erskiae  spoke  as  follows  for  the  Dean  of  St.  Asaph. 


SPEECH 

r  o  a 
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Gentlemen  oe  the  Jury  :  My  learned  and  res- 
pected friend  having  informed  the  Court  that  he 
means  to  call  no  other  witnesses  to  support  the 
prosecution,  you  are  now  in  possession  of  the  whole 
of  the  evidence,  on  which  the  prosecutor  has  ven- 
tured to  charge  my  reverend  client,  the  Dean  of 
St.  Asaph,  with  a  seditious  purpose  to  excite 
disloyalty  and  disaffection  to  the  person  of  his 
King,  and  an  armed  rebellion  against  the  state  and 
constitution  of  his  country  ；  which  evidence  is 
nothing  more  than  his  direction  to  another  to  pub- 
lish this  dialogue,  containing  in  itself  nothing  sedi- 
tious, with  an  advertisement  prefixed  to  it,  contain- 
ing a  solemn  protest  against  all  sedition. 

The  only  difficulty,  therefore,  which  I  feel  in 
resisting  so  false  and  malevolent  an  accusation,  is 
to  be  able  to  repress  the  feeling  excited  by  its  folly 
and  injustice,  witKin  those  bounds  which  may  leave 
my  faculties  their  natural  and  unclouded  operations  ； 
for 丄 solemnly  declare  to  you,  that  if  he  had  been 
indicted  as  a iibeier  of  our  holy  religion,  only  for 
publishing  that  the  world  was  made  by  its  Almighty 
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Author,  my  astonishment  could  not  have  been 
greater  than  it  is  at  this  moment,  to  see  the  little 
book,  which  I  hold  in  my  hand,  presented  by  a 
grand  jury  of  English  subjects,  as  a libel  upon  the 
government  of  England.  Every  sentiment  con- 
tained in  it,  if  the  interpretations  of  words  are  to 
be  settled,  not  according  to  fancy,  but  by  the  com- 
mon rules  of  language,  is  to  be  found  in  the  brightest 
pages  of  English  literature,  and  in  the  most  sacred 
volumes  of  English  laws:  if  any  one  sentence  from 
the  beginning  to  the  end  of  it  be  seditious  or  libel- 
lous, the  Bill  of  Rights,  to  use  the  language  of  the 
advertisement  prefixed  to  it,  was  a  seditious  libel ； 
the  Revolution  was  a  wicked  rebellion  ；  the  exist- 
ing government  is  a  traitorous  conspiracy  against 
the  hereditary  monarchy  of  England;  and  our  gra- 
cious Sovereign,  whose  title,  I  am  persuaded,  we 
are  all  of  us  prepared  to  defend  with  our  blood,  is 
an  usurper  oi  the  crowns  of  these  kingdoms. 

That  all  these  absurd,  preposterous,  and  treason- 
able conclusions,  follow  necessarily  and  unavoidaoly 
from  a  conclusion  upon  this  evidence,  that  this 
dialogue  is  e libel,  following  the  example  of  my 
learned  friend  who  has  pledged  his  personal  veracity 
in  support  of  his  sentiments, 1 assert,  upon  my 
honor,  to  be  my  unaltered,  and  I  believe  I  may 
say,  unalterable  opinion,  formed  upon  the  most 
mature  deliberation  ；  and  I  choose  to  place  that 
opinion  in  the  very  front  of  my  address  to  you, 
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that  you  may  not  in  the  course  of  it  mistake  tlie 
energies  of  truth  and  freedom  for  the  zeal  of  pro- 
lessional  duty. 

Ihis  declaration  of  my  own  sentiments,  even  if 
my  friend  had  not  set  me  the  example  by  giving 
you  his,  I  should  have  considered  to  be  my  duty  in 
this  cause  ；  for  although,  in  ordinary  cases,  where 
the  private  right  of  the  party  is  alone  in  discussion, 
ana  no  general  consequences  can  follow  from  the 
decision,  the  advocate  and  the  private  man  ought 
in  sound  discretion  to  be  kept  asunder  ；  yet  there 
are  occasions,  when  such  separation  would  be 
treachery  and  meanness.  In  a  case  where  the 
dearest  rights  of  society  are  involved  in  the  resis- 
tance of  a  prosecution,  where  the  party  accused  is, 
as  in  this  instance,  but  a  mere  name,  where  the 
whole  community  is  wounded  through  his  sides,  and 
where  the  conviction  of  the  private  individual  is 
the  subversion  or  surrender  of  public  privileges,  the 
advocate  has  a  more  extensive  charge.  The  duty 
of  the  patriot  citizen  then  mixes  itself  with  his 
obligation  to  his  client,  and  he  disgraces  himself, 
dishonors  his  profession,  and  betrays  his  country, 
It  he  does  not  step  forth  in  his  personal  character, 
and  vindicate  the  rights  of  all  his  fellow-citizens, 
which  are  attacked  through  tlie  medium  of  the  man 
he  is  defendiiig.  Gentlemen,  I  do  not  mean  to 
shrink  from  that  responsibility  upon  this  occasion  ； 
I  desire  to  be  considered  the  fellow  criminal  of  the 
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defendant,  if  by  your  verdict  he  should  be  found 
one,  by  publishing  in  advised  speaking,  which  is 
substantially  equal  in  guilt  to  the  publication  that 
he  is  accused  of  before  you,  my  hearty  approbation 
of  every  sentiment  contained  in  this  little  book  ； 
promising  here,  in  the  face  of  the  world,  to  publish 
them  upon  every  suitable  occasion  amongst  that 
part  of  the  community  within  the  reach  of  ray  pre- 
cept, influence,  and  example.  If  there  be  any  more 
prosecutors  of  this  denomination  abroad  among  us, 
they  know  how  to  take  advantage  of  these  decla- 
rations.* 

Gentlemen,  when  I  reflect  upon  the  danger  which 
has  often  attended  the  liberty  of  the  press  in  for- 
mer times,  from  the  arbitrary  proceedings  of  abject, 
unprincipled,  and  dependent  judges,  raij-ed  to  their 
situations  without  abilities  or  worth,  in  proportion 
to  their  servility  to  power,  I  cannot  help  congrat- 
ulating the  public  that  you  are  to  try  this  indict- 
ment with  the  at^sistance  of  the  learned  judge  before 
you,  much  too  instructed  in  the  laws  of  this  land  to 
mislead  you  by  mistake,  and  too  conscientious  to 
misinstruct  you  by  design. 

The  days  indeed 丄 nope  are  now  past,  when 
judges  and  jurymen  upon  state  trials,  were  con- 
stantly pulling  in  different  directions  ；  the  court 

*  It  will  be  seen  hereafter,  that  when  the  dialogue  was  brought 
before  the  Court,  bj  Mr.  Erekine's  motion  to  arrest  the  judgment, 
tiie  Court  waa  obliged  to  declare  that  it  cuntuiucd  no  illegal  matter. 
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endeavoring  to  annihilate  altogether  the  province 
of  the  jury,  and  the  jury  in  return  listening  with 
disgust,  jealousy,  and  alienation,  to  the  directions 
of  the  court.  Now  they  may  be  expected  to  be 
tried  with  that  harmony  which  is  the  beauty  of  our 
legal  constitution  ；  the  jury  preserving  their  inde- 
pendence in  judging  of  the  intention,  whicn  is  the 
essence  of  every  crime  ；  but  listening  to  the  opin- 
ion of  the  judge  upon  the  evidence  and  upon  the 
law,  with  that  respect  and  attention,  whicn  dignity, 
learning,  and  honest  intention  in  a  magistrate  must 
and  ought  always  to  carry  along  with  them. 

Having  received  my  earliest  information  in  my 
profession  from  the  learned  judge  himself,*  and 
having  daily  occasion  to  observe  his  able  admin- 
istration of  justice,  you  may  believe  that  I  antici- 
pate nothing  from  the  bench  unfavorable  to  inno- 
cence; and  I  have  experienced  his  regard  in  too 
many  instances,  not  to  be  sure  of  every  indulgence 
that  is  personal  to  myself.  These  considerations 
enable  me  with  more  freedom  to  make  my  address 
to  you  upon  the  merits  of  this  prosecution,  in  the 
issue  of  which  your  own  general  ngnts,  as  mem- 
bers of  a  free  state,  are  not  less  involved  than  the 
private  rights  of  the  individual 丄 am  defending. 

Gentlemen,  my  reverend  friend  stands  before 
you  under  circumstances  new  and  extraordinary, 

*  Mr.  Erskine  was  for  some  time  one  of  the  judge's  pupils-  as  a 
special  pleader,  before  he  was  raised  to  the  bench. 


TRIAL  OF  THE  DEAN  OF  ST.  ASAPH. 171 

and,  I  might  add,  harsh  and  cruel ； he  is  not  to  bo 
tried  in  the  forum  where  he  lives,  according  to  the 
wise  and  just  provisions  of  our  ancient  laws  ； lie  is 
not  to  be  tried  by  the  vicinage,  who,  from  their 
knowledge  of  general  character  and  conduct,  were 
held  by  our  wise  and  humane  ancestors  to  be  the 
fittest,  or  rather  the  only  judges  in  criminal  cases  ； 
he  has  been  deprived  of  that  privilege  by  the  arts 
of  the  prosecutor,  and  is  called  before  you,  who 
live  in  another  part  of  the  country,  and  who, 
except  by  vague  reputation,  are  utter  strangers  to 
him. 

But  the  prosecution  itself,  abandoned  by  the  pub- 
lic, and  left,  as  you  cannot  but  know  it  is,  in  the 
hands  of  an  individual,  is  a  circumstance  not  less 
extraordinary  and  unjust,  unless  as  it  palpably 
refutes  the  truth  of  the  accusation.  For,  if  this 
little  book  be  a iibel  at  all,  it  is  a libel  upon  the 
state  and  constitution  of  the  nation,  and  not  upon 
any  person  under  the  protection  of  its  laws;  it 
attacks  the  character  of  no  man  in  this  or  any- 
other  country  ；  and  therefore  no  man  is  indivi- 
dually or  personally  injured  or  offended  by  it.  If 
it  contains  matter  jdangerous  or  offensive,  the  state 
alone  can  be  endangered  or  oCendea. 

And  are  we  then  reduced  to  that  miserable  con- 
dition in  this  country,  that,  if  discontent  and  sedi- 
tion be  publicly  excited  amongst  the  people,  the 
charge  of  suppressing  it  devolves  upon  Mr.  Jones  ？ 
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My  learned  friend,  if  he  would  have  you  believe 
that  this  dialogue  is  seditious  and  dangerous,  must 
be  driven  to  acknowledge  that  Government  has 
grossly  neglected  its  trust;  for  if，  as  he  says,  it  has 
an  evident  tendency  in  critical  times  to  stir  up 
alarming  commotions,  and  to  procure  a  reform  in 
the  representation  of  the  people,  by  violence  and 
force  of  arms;  and  if,  as  he  likewise  says,  a  public 
prosecution  is  a  proceeding  calculated  to  prevent 
these  probable  consequences,  what  excuse  is  he  pre- 
pared to  make  for  the  Government  which,  when 
according  to  the  evidence  of  his  own  witness,  an 
application  was  made  to  it  for  that  express  pur- 
pose, positively,  and  on  deliberation,  refused  to 
prosecute?  What  will  he  say  for  one  learned  gen- 
tleman,* who  dead  is  lamented,  and  for  another,"! 
who  living  is  honored  by  the  whole  profession  ； 
both  of  whom,  on  the  appearance  of  this  dialogue, 
were  charged  with  the  duty  of  prosecuting  all 
offenders  against  the  State,  yet  who  not  ouly  read 
it  day  after  day  in  pamphlets  and  newspapers, 
without  stirring  against  the  publishers,  but  who, 
on  receiving  it  from  the  lords  of  the  treasury  by 
official  reference,  opposed  a  prosecution  at  the 
national  expense?  What  will  he  say  of  the  suc- 
cessors of  those  gentlemen,  who  nold  their  offices 
at  this  hour,  and  who  have  ratified  the  opinions  of 

*  Mr.  Wallace,  then  Attorney-General. 

t  Mr.  Lee,  afterward  Attorney,  then  Solicitor-General. 
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their  predecessors  by  their  own  conduct  ？  And 
what,  lastly,  will  he  say  in  vindication  of  niajesty 
itself,  to  my  knowledge  not  unacquainted  with  the 
subject,  yet  from  whence  no  orders  issued  to  the 
inferior  servants  of  the  State  ？ 

So  that,  after  Mr.  Fitzmaurice,  representing  this 
dialogue  as  big  with  ruin  to  the  public,  has  been 
laughed  at  by  the  King's  ministers  at  the  Treasury, 
by  the  King  himself,  of  whom  he  had  an  audience, 
and  by  those  appointed  by  his  wisdom  to  conduct 
all  prosecutions,  you  are  called  upon  to  believe  that 
it  is  a libel  dangerous  and  destructive  ；  and  that 
while  the  state,  neglected  by  those  who  are  charged 
with  its  preservation,  is  tottering  to  its  centre,  the 
falling  constitution  of  tins  ancient  nation  is  happily 
supported  by  Mr.  Jones,  who,  like  Bnother  Atlas, 
bears  it  upon  his  shoulders.* 

Mr.  Jones  then,  who  sits  before  you,  is  the  only 
man  in  England  who  accuses  the  defendant.  He 
alone  takes  upon  nimself  the  important  office  of 
dictating  to  his  Majesty,  of  reprobating  the  pro- 
ceedings of  his  ministers,  and  of  superseding  his 
attorney  and  solicitor-general ； and  shall I  insult 
your  understandings  by  supposing  that  this  accu- 
sation proceeds  from  pure  patriotism  and  public 

♦  Mr.  Jones,  afterwards  Marshal  of  the  King's  Bench,  became 
entangled  in  the  prosecution  as  the  attorney  of  Mr.  Fitzmaurice, 
brother  to  the  Marquis  of  Lansdowne.  lie  was  esteemed  a  very 
worthy  man,  and  afterwords  lived  on  terms  of  intimacy  with  Lord 
Erskine. 
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spirit  in  him,  or  more  properly  in  that  other  gen- 
tleman whose  deputy  upon  this  occasion  he  is  well 
known  to  be?  Whether  such  a  supposition  would 
not  indeed  be  an  insult,  his  conduct  as  a  public 
prosecutor  will  best  illustrate. 

He  originally  put  the  indictment  in  a  regular 
course  of  trial  in  the  very  neighborhood  where  its 
operations  must  have  been  most  felt,  and  where,  if 
criminal  in  its  objects,  the  criminality  must  have 
been  the  most  obvious.  A  jury  of  that  vicinage 
was  assembled  to  try  it,  and  the  Dean  having  re- 
quired my  assistance  on  the  occasion,  I  traveled  two 
hundred  miles  with  great  inconvenience  to  myself, 
to  do  him  that  justice  which  he  was  entitled  to  as 
my  friend,  and  to  pay  to  my  country  that  tribute 
wliich  is  due  from  every  man  when  the  liberty  of 
the  press  is  invaded. 

The  jury  tlius  assembled,  was  formed  from  the 
first  characters  in  their  county  ；  men  who  would 
have  most  willingly  condemned  either  disaffection 
to  the  person  of  the  King,  or  rebellion  against  his 
government;  yet  when  such  a  jury  was  empan- 
iieled,  and  such  names  were  found  upon  it  as  Sir 
AVatkyn  Williams  Wynne,  and  others  not  less 
respectable,  this  public-spirited  prosecutor,  who 
had  no  other  object  than  public  justice,  was  con- 
founded and  appalled.  He  said  to  himself,  this 
will  never  do.  All  these  gentlemen  know,  not 
only  that  this  paper  is  not  in  itself  a iibel,  but 
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that  it  neither  was  nor  could  be  publislied  by  the 
Dean  with  a libelous  intention  ；  what  is  worse 
than  all,  they  are  men  of  too  proud  an  honor  to 
act,  upon  any  persuasion  or  authority,  against  the 
conviction  of  their  own  consciences.  But  how 
shall I  get  rid  of  them  ？  They  are  already  struck 
and  empailneled,  and  unfortunately  neither  integ- 
rity nor  sense  are  challen2*es  to  jurors. 

Gentlemen,  in  this  ailemma  he  produced  an  affi- 
davit, whicn  appeared  to  me  not  very  sufficient  for 
the  purpose  of  evading  the  trial ； but  as  those,  who 
upon  that  occasion  had  to  decide  that  question  upon 
their  oaths,  were  of  a  different  opinion,  I  shall  not 
support  my  own  by  any  arguments,  meaning  to 
conduct  myself  with  the  utmost  reverence  for  the 
administration  or  justice.  I  shall  therefore  content 
myself  with  stating,  that  the  affidavit  contained 
no  other  matter  than  that  there  had  been  pub- 
lished, at  Wrexham,  an  extract  from  Dr.  Towers, 
biography,  containing  accounts  of  trials  for  libels, 
published  above  a  century  ago,  from  which  the 
jurors,  if  it  had  fallen  in  their  way,  might  have 
been  informed  of  their  right  to  judge  their  fellow- 
citizens,  for  crimes  affecting  their  liberties  or  their 
lives  ；  a  doctrine  not  often  disputed,  and  never 
without  the  vindication  of  it  by  the  greatest  and 
most  illustrious  names  in  the  law.  But,  says  this 
public-spirited  prosecutor,  if  the  jury  are  to  try 
this,  I  must  withdraw  my  prosecution  ；  for  they 
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are  men  of  honor  and  sense  ；  they  know  the  con- 
stitution of  their  country,  and  they  know  the  Dean 
of  Samt  Asaph  ；  and  I  have  therefore  nothing  left 
but  to  apply  to  the  judges,  suggesting  that  the 
minds  of  the  special  jury  are  so  prejudiced,  by 
being  told  that  they  are  Englishraen,  and  that 
they  have  the  power  of  acquitting  a  defendant 
accused  of  a  crime  if  thev  think  him  innocent, 

90  ノ 

that  they  are  unfit  to  sit  in  judgment  upon  him 
Gentlemen,  the  scheme  succeeded  ；  and  I  was  put 
in  my  chaise,  and  wheeled  b.ick  again  with  the 
matter  in  my  pocket  which  had  postponed  the 
trial ； matter  which  was  to  be  found  in  ever ダ 
shop  in  London,  and  waich  had  been  equally  within 
the  reach  of  every  man  wlio  had  sat  upon  a  jury 
since  the  times  of  King  Charles  the  Second. 

In  this  manner,  above  a  year  a:^o,  the  prosecutor 
deprived  my  reverend  friend  of  an  honorable  ac- 
quittal in  his  own  county.  It  is  a  circumstance 
material  in  the '  consideration  of  this  indictment, 
because,  in  administering  public  justice,  you  will, 
I  am  persuade:!,  watch  with  jealousy  to  discover 
whether  public  j  iistice  be  the  end  and  object  of  the 
prosecution  ；  and  in  trying  whether  my  reverend 
client  proceeded,  malo  cmimo,  in  the  publication  of 
this  dialogue,  you  will  certainly  obtain  some  light 
from  examining,  quo  animo,  the  prosecutor  has 
arraigned  him  before  you. 

When  the  indictment  was  brought  down  again 
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to  trial  at  the  next  following  assizes,  there  were  no 
more  pamphlets  to  form  a  pretext  for  procrastina- 
tion. I  was  surprised,  indeed,  that  they  did  not 
employ  some  of  their  own  party  to  publish  one, 
and  have  recourse  to  the  same  device  which  had 
been  so  successful  before  ；  but  this  mode  either  did 
not  strike  them,  or  was  thought  to  be  but  fruit- 
lessly delaying  that  acquital,  which  could  not  be 
ultimately  prevented. 

The  prosecutor,  therefore,  secretly  sued  out  a 
writ  of  certiorari  from  the  Court  of  King's  Bench, 
the  effect  of  which  was  to  remove  tlie  indictment 
from  the  Court  of  Great  Sessions  in  Wales,  and  to 
bring  it  to  trial  as  an  English  record  in  an  English 
county.  Armed  with  this  secret  weapon  to  defeat 
the  honest  and  open  arm  of  justice,  he  appeared  at 
Wrexham,  and  gave  notice  of  trial,  saying  to  him- 
self, " 丄 will  take  no  notice  that  I  have  the  King's 
writ,  till I  see  the  complexion  of  the  jury  ；  if  I  find 
them  men  fit  for  my  purpose,  either  as  the  prosti- 
tutes of  power,  or  as  men  of  little  minds,  or  from 
their  insignificance  equally  subject  to  the  frown  of 
authority,  and  the  blandishments  of  corruption,  so 
that  I  may  reasonably  look  for  a  sacrifice,  instead 
of  a  trial, I  will  then  keep  the  certiorari  m  my 
pocket,  and  the  proceedings  will  of  course  go  for- 
ward ； but  if,  on  the  contrary,  I  find  such  names 
as  I  found  before  ；  if  the  gentlemen  of  the  county 
are  to  meet  me  ；  I  will  then,  with  his  Majesty's 
12 
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writ  in  my  hand,  discharge  them  from  giving  that 
verdict  of  acquittal,  which  their  understandings 
would  dictate,  and  their  consciences  impose." 

Such,  without  any  figure,  I  may  assert  to  have 
been  the  secret  language  of  Mr.  Jones  to  himself, 
unless  he  means  to  slander  those  gentlemen  in  the 
face  of  this  court,  by  saying  that  the  jurors,  from 
whose  jurisdiction  he,  by  his  certiorari,  withdrew 
the  indictment,  were  not  impartial,  intelligent,  and 
independent  men  ；  a  sentiment  which  he  dares  not 
presume  even  to  whisper,  because  in  public  or  in 
private  he  would  be  silenced  by  all  who  heard  it 

From  such  a  tribunal  this  public-spirited  prose- 
cutor shrunk  a  second  time  ；  and  just  as  I  was  get- 
ting out  of  my  chaise  at  Wrexham,  after  another 
journey  from  the  other  side  of  the  island,  without 
even  notice  of  an  intention  to  postpone  the  trial, 
he,  himself  in  person,  (his  counsel  having,  from  a 
sense  of  honor  and  decency,  refused  it),  presented 
the  Kind's  writ  to  the  Chief  Justice  of  Chester, 
which  dismissed  the  Dean  forever  from  the  judg- 
ment of  his  neighbors  and  countrymen,  and  which 
brings  him  before  you  to-day.  ' 

What  opinion  then  must  the  prosecutor  entertain 
of  your  honor,  and  your  virtues,  since  he  evidently 
expects  from  you  a  verdict,  which  it  is  manifest 
from  liis  conduct  he  did  not  venture  to  hope  for, 
from  such  a  jury  as  I  have  described  to  you? 

Gentlemen,  I  observe  an  honest  indignation 
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rising  in  all  your  countenances  on  the  subject,  which, 
with  the  arts  of  an  advocate^  I  might  easily  press 
into  the  service  of  my  friend;  but  as  his  defence 
does  not  require  the  support  of  your  resentments, 
or  even  of  those  honest  prejudices,  to  which  liberal 
minds  are  but  too  open  without  excitation,  I  shall 
draw  a  veil  over  all  that  may  seduce  you  from  the 
correctest  and  the  severest  judgment. 

Gentlemen,  the  Dean  of  St.  Asaph  is  indicted 
by  the  prosecutor,  not  for  having  published  this 
little  book  ；  that  is  not  the  charge  ；  he  is  indicted 
for  publishing  a  false,  scandalous,  and  malicious 
libel,  and  for  publishing  it  (I  am  now  going  to  read 
the  very  words  of  the  charge )  "with  a  malicious 
design  and  intention  to  difiuse  among  the  subjects 
of  this  realm  jealousies  and  suspicions  of  the  King 
and  bis  viovernment  ；  to  create  aisaffection  to  his 
person  ；  to  raise  seditions  and  tumults  within  the 
kingdom  ；  and  to  excite  his  Majesty's  subjects  to 
attempt,  by  armed  rebellion  and  violence,  to  sub- 
vert the  state  ana  constitution  of  the  nation." 

These  are  not  words  of  form,  but  of  the  very 
essence  of  the  charge.  The  defendant  pleads  that 
he  is  not  guilty,  and  puts  himself  upon  you  his 
country  ；  and  it  is  fit,  therefore,  that  you  should  be 
distinctly  informed  of  the  effect  of  a  general  ver- 
dict of  guilty  on  such  an  issue,  before  you  venture 
to  pronounce  it.  By  such  a  verdict  you  do  not 
merely  find,  that  the  defendant  published  the  paper 
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in  question  ；  for  if  that  were  the  whole  scope  of 
such  a  finding,  involving  no  examination  into  the 
merits  of  the  thing  published,  the  term  guilty  might 
be  wholly  inapplicable  and  unjust,  because  the  pub- 
lication of  that  which  is  not  criminal  cannot  be  a 
crime,  and  because  a  man  cannot  be  guilty  of  pub- 
lishing that  which  contains  in  it  nothing  which 
constitutes  guilt.  This  observation  is  confirmed 
by  the  language  of  the  record  ；  for  if  the  verdict 
of  guilty  involved  no  other  consideration  than  the 
simple  fact  of  publication,  the  legal  term  would  be, 
that  the  defendant  published,  not  that  he  was  guilty 
of  publishing  ；  yet  they,  who  tell  you  that  a  gen- 
eral verdict  of  guilty  comprehends  nothing  more 
than  the  fact  of  publishing,  are  forced  in  the  same 
moment  to  confess,  that ii  you  found  that  fact 
alone,  without  applying  to  it  the  epithet  of  guilty, 
no  judgment  or  punishment  could  follow  from  your 
verdict  ；  and  they  therefore  call  upon  you  to  pro- 
nounce that  guilt,  which  they  forbid  you  to  exam- 
ine into,  acknowledging  at  the  same  time,  that  it 
can  be  legally  pronounced  by  none  but  you  ；  a 
position  shocking  to  conscience,  and  insulting  to 

義  ' 

common  sense. 

Indeed,  every  part  of  the  record  exposes  the 
absurdity  of  a  verdict  of  guilty,  wnich  is  not 
founded  on  a  previous  judgment  that  the  matter 
indicted  is  a libel,  and  that  the  defendant  published 
it  with  a  criminal  intention  ；  for  if  you  pronounce 
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the  word  guilty,  without  meaning  to  find  sedition 
in  the  thing  published,  or  in  the  mind  of  the  pub- 
lisher, you  expose  to  shame  and  punishment  the 
innocence  which  you  mean  to  protect  ；  since  the 
instant  that  you  say  the  defendant  is  guilty,  the 
gentleman  who  sits  under  the  judge  is  bound  by 
law  to  record  him  guilty  in  manner  and  form  as  he 
is  accused  ；  i.  e.,  guilty  of  publishing  a  seditious 
libel,  with  a  seditious  intention  ；  and  the  court 
above  is  likewise  bound  to  put  the  same  construc- 
tion on  your  finding.  Thus,  without  inquiry  into 
the  only  circumstance  which  can  constitute  guilt, 
and  without  meaning  to  find  the  defendant  guilty, 
you  may  be  seduced  into  a  judgment  which  your 
consciences  may  revolt  at,  and  your  speech  to  the 
world  deny  ；  but  which  the  authors  of  this  system 
have  resolved  that  you  shall  not  explain  to  the 
Court,  when  it  is  proceeding  to  punish  the  defend- 
ant on  the  authority  of  your  intended  verdict  of 
acquittal. 

As  a  proof  that  this  is  the  plain  and  simple  state 
01  the  question,  I  might  venture  to  ask  the  learned 
Judge,  what  answer  I  should  receive  from  the  Court 
of  King's  Bench,  if  you  -were  this  day  to  find  the 
Dean  of  St.  Asaph  guilty,  but  without  meaning  to 
find  it  a libel,  or  that  he  published  it  with  a  wicked 
and  seditious  purpose  ；  and  I，  on  the  foundation  of 
your  wishes  and  opinions,  should  address  myself 
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thus  to  the  Court  when  he  was  called  up  for  judg- 
ment. 

" My  lords,  I  hope  that,  in  mitigation  of  my 
client's  punishment,  you  will  consider  that  he 
published  it  with  perfect  innocence  of  intention, 
believing,  on  the  highest  authorities,  that  every 
thing  contained  in  it  was  agreeable  to  the  laws  and 
constitution  of  his  country  ；  and  that  your  lord- 
ships will  fiirther  recollect  that  the  jury,  at  the 
trial,  gave  no  contrary  opinion,  finding  only  the 
fact  of  publication. ，， 

Gentlemen,  if  the  patience  and  forbearance  of 
the  judges  permitted  me  to  get  to  the  conclusion 
of  such  an  absurd  speech,  I  should  hear  this  sort 
of  language  from  the  Court  in  answer  to  it :  "  We 
are  surprised,  Mr.  Erskine,  at  everything  we  have 
heard  from  you.  You  ought  to  know  your  profes- 
sion better,  after  seven  years'  practice  of  it,  than 
to  hold  such  a language  to  the  Court.  You  are 
estopped,  by  the  verdict  of  guilty,  from  saying  he 
did  not  publish  with  a  seditious  intention  ；  and  we 
cannot  listen  to  the  declarations  of  jurors  in  con- 
tradiction to  their  recorded  judgment. ，, 

Such  would  be  the  reception  of  that  defence  ； 
and  thus  vou  are  asked  to  deliver  over  the  Dean 
of  St.  Asaph  into  the  hands  of  the  judges,  humane 
and  liberal  indeed,  but  who  could  not  betray  their 
oatlis,  because  you  had  set  them  the  example  by 
betraying  yours,  and  who  would  therefore  be  bound 
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to  believe  him  criminal,  because  you  had  said  so  on 
the  record,  though  in  violation  of  your  opinions 一 
opinions  which,  as  ministers  of  the  law,  they  could 
not  act  upon ― to  the  existence  of  which  they 
could  not  even  advert 

The  conduct  of  my  friend  Mr.  Bearcroft,  upon 
this  occasion,  which  was  marked  with  wisdom  and 
discretion,  is  a  farther  confirmation  of  the  truth  of 
all  these  observations  ；  for  if  your  duty  had  been 
confined  to  the  simple  question  of  publication,  Jiis 
address  to  you  would  have  been  nothing  more  than 
that  he  would  call  his  witness  to  prove  the  fact  that 
the  Dean  published  this  paper,  instead  of  enlarg- 
ing to  you,  as  lie  has  done  with  great  ability,  on 
the  libelous  nature  of  the  publication.  Tkere  is, 
therefore,  a  gross  inconsistency  in  his  address  to 
you,  not  from  want  of  his  usual  precision,  but  be- 
cause he  is  hampered  by  his  good  sense  in  statins; 
an  absurd  argument  which  happens  to  be  necessary 
for  his  purpose  ；  for  he  sets  out  with  saying,  that 
It  you  shall  be  of  opinion  it  has  no  tendency  to 
excite  sedition,  you  must  find  him  not  guilty  ；  and 
ends  with  tellinsr  vou  that  whether  it  has  or  has 
not  such  a  tendency,  is  a  question  of  law  for  the 
court,  and  foreign  to  the  present  consideration.  It 
requires,  therefore,  no  other  faculty  than  that  of 
keeping  awake,  to  see  through  the  fallacy  of  such 
doctrines  ；  and  I  shall  therefore  proceed  to  lay- 
before  you  the  observations  I  have  made  upon  this 
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dialogue  which  you  are  desired  to  censure  as  a 
libel. 

I  have  already  observed,  and  it  is  indeed  on  all 
hands  admitted,  that  if  it  be  libelous  at  all,  it  is  a 
libel  on  the  public  government,  and  not  the  slander 
of  any  private  man.  Now  to  constitute  a libel 
upon  the  government,  one  of  two  things  appears  to 
me  to  be  absolutely  necessary.  The  publication 
must  either  arraign  and  misrepresent  the  general 
principles  on  which  the  constitution  is  founded, 
with  a  design  to  render  the  people  turbulent  and 
discontented  under  it  ；  or,  admitting  the  good 
principles  of  the  government  in  the  abstract,  must 
accuse  the  existing  administration  witli a  departure 
from  them,  in  such  a  manner,  too,  as  to  convince  a 
jury  of  an  evil  design  in  the  writer.  Let  us  try 
this  little  pampnlet  by  these  touchstones,  and  let 
the  defendant  stand  or  fall  by  the  test. 

The  beginning  of  this  pamphlet,  and  indeed  the 
evident  and  universal  scope  of  it,  is  to  render  our 
happy  constitution  and  the  principles  on  which  it 
is  founded  well  understood,  by  all  that  part  of  the 
community  which  are  out  of  the  pale  of  that  knowl- 
edge by  liberal  studies  and  scientific  .reflection  ；  a 
purpose  truly  public-spirited,  and  which  could  not 
be  better  effected,  than  by  having  recourse  to  fami- 
liar comparisons  drawn  from  common  life,  more 
suited  to  the  frame  of  unlettered  minds  than  ab- 
stract observations.  • 
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It  was  this  consideration  that  led  Sir  William 
Jones,  a  gentleman  of  great  learning  and  excellent 
principles,  to  compose  this  dialogue,  and  who,  im- 
mediately after  avowing  himself  to  be  the  author, 
was  appointed  by  the  King  to  be  one  of  the 
Supreme  Judges  of  our  Asiatic  empire  ；  where  lie 
would  hardly  have  been  selected  to  preside,  if  his 
work  had  been  thought  seditious.  Of  this  I  am 
sure,  that  his  intentions  were  directly  the  contrary. 
He  thought  and  felt,  as  all  men  of  sense  must  feel 
and  think,  that  there  was  no  mode  so  likely  to  incul- 
cate obedience  to  government  in  an  Englishman,  as 
to  make  him  acquainted  with  its  principles  ；  since 
the  English  constitution  must  always  be  cherished, 
and  revered  exactly  in  the  proportion  that  it  is 
understood. 

He  therefore  divested  his  mind  of  all  those  classi- 
cal refinements  which  so  remarkably  characterize 
it,  and  composed  this  simple  and  natural  dialogue 
between  a  gentleman  and  a  farmer  ；  in  which  the 
gentleman,  meaning  to  illustrate  the  great  princi- 
ples of  public  government,  by  comparing  them 
with  the  lesser  combinations  of  society,  asks  the 
farmer,  what  is  the  object  of  the  little  club  in  the 
village  of  which  ne  is  a  member  ；  and  if  he  is  a 
member  on  compulsion,  or  by  his  free  consent  ？  If 
the  president  is  self-appointed,  or  rules  by  election  ？ 
If  he  would  submit  to  nis  taking  the  money  from 
the  box  without  the  vote  of  the  members  ？  with 
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many  other  questions  of  a  similar  tendency  ；  ami 
being  answered  m  the  negative,  he  very  luminonsly 
brings  forward  the  analogy  by  making  the  gentle- 
man say  to  him;  "Did  it  never  occur  to  you  that 
every  state  is  but  a  great  club?"  or,  in  other  words, 
that  the  greater  as  well  as  the  lesser  societies  of 
mankind  are  held  together  by  social  compacts,  and 
that  the  government  of  which  you  are  a  subject,  is 
not  the  rod  of  ODpression  in  the  hands  of  the 
strongest,  but  is  of  your  own  creation  ；  a  voluntary 
emanation  from  yourself  and  directed  to  your  own 
advantage. 

Mr.  Bearcroft,  sensible  that  this  is  the  just  and 
natural  construction  of  that  part  of  the  dialogue, 
was  very  desirous  to  make  you  believe  that  the 
other  part  of  it,  touching  the  reform  in  the  repre- 
sentation of  the  people  in  Parliament,  had  no  refer- 
ence to  that  context;  but  that  it  was  to  be  connected 
with  all  that  follows  about  bearing  arms.  I  must, 
therefore,  beg  vour  attention  to  that  part  of  the 
publication,  which  will  speak  plainly  for  itself. 

The  gentleman  says  to  the  farmer,  on  his  telling 
him  he  had  no  vote,  "Do  you  know  that  six  men 
in  seven  have,  like  you,  no  voice  in  the  election  of 
thot^e  who  make  the  laws  which  bind  your  property 
and  】ii(3?，,  and  then  asks  him  to  sign  a  petition 
which  has  for  its  object  to  render  elections  co-ex- 
tensive with  the  trusts  which  they  repose.  And  is 
there  a  man  upon  the  jury  who  does  not  feel  that 
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all  the  other  advantages  of  our  constitution  are 
lost  to  us,  until  this  salutary  object  is  attained  ；  or 
who  is  not  ready  to  applaud  every  man  who  seeks 
to  obtain  it  by  means  that  are  constitutional ？ 

But,  according  to  my  friend,  the  means  proposed 
were  not  constitutional,  but  rebellious.  .  I  will  give 
you  his  own  words,  as  I  took  them  down :  "  The 
gentleman  was  saying,  very  intelligibly,  Sir,  I  desire 
you  to  rebel,  to  clothe  yourseli  in  armor,  for  you 
are  cheated  of  your  inheritance.  How  are  you  to 
rectify  this  ？  How  are  you  to  right  yourselves  ？ 
Learn  the  Prussian  exercise." 

But,  how  does  my  mend  collect  these  expres- 
sions from  the  words  of  the  passages,  which  are 
shortly  these :  "  And  the  petition  which  I  desired 
you  to  sign  has  only  for  its  object  the  restoration 
of  your  right  to  choose  your  law-makers."  I  con- 
fess I  am  at  a loss  to  conceive  how  the  Prussian 
exercise  finds  its  way  into  this  sentence.  It  is  a 
most  martial  way  of  describing  pen  and  ink.  Can- 
not a  man  sign  a  petition  without  tossing  a  fire- 
lock ？  I,  who  have  been  a  soldier,  can  do  either  ； 
but  I  do  not  sign  my  name  with  a  gun.  There  is, 
besides,  another  difficulty  in  my  mend's  construc- 
tion of  the  sentence.  The  object  of  the  petition  is 
the  choosing  of  law-makers  ；  but  according  to  him, 
there  is  to  be  an  end  of  all  law-makers,  and  of  all 
laws  ；  for  neither  can  exist  under  the  Prussian  exer- 
cise.    He  must  be  a  whimsical  scholar  who  tells  a 
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farmer  to  sign  a  petition  for  the  improvement  of 
government,  his  real  purpose  being  to  set  it  upon 
the  die  of  rebellion,  whether  there  should  be  any 
government  at  all. 

But,  let  me  ask  you,  gentlemen,  whether  such 
strained  constructions  are  to  be  tolerated  in  a  crim- 
inal prosecution,  when  the  simple  and  natural  con- 
struction of  language  falls  in  directly  witli  the 
fact  ？  You  cannot  but  know  that,  at  the  time 
when  this  dialogue  was  written,  the  table  of  the 
House  of  Commons  groaned  with  petitions  pre- 
sented to  the  House  from  the  most  illustrious  names 
and  characters,  representing  the  most  important 
communities  in  the  nation  ；  not  with  the  threat  of 
the  Prussian  exercise,  but  with  the  prayer  of  humil- 
ity and  respect  to  the  legislature,  that  some  imme- 
diate step  should  be  taken  to  avert  that  ruin,  which 
the  defect  in  the  representation  of  tlie  people  must 
sooner  or  later  bring  upon  this  falling  empire.  I 
do  not  choose  to  enter  into  political  discussions 
here.  But  we  all  know  that  the  calamities  which 
have  fallen  upon  this  country  have  proceeded  from 
that  fatal  source  ；  and  every  wise  man  must  be 
therefore  sensible  that  a  reform,  if  it  can  be  at- 
tained without  confusion,  is  a  most  desirable  object. 
But  whether  it  be  or  be  not  desirable,  is  an  idle 
speculation  ；  because,  at  all  events,  the  subject  has 
a  right  to  petition  for  what  he  thinks  benencial ； 
however  visionary,  therefore,  you  may  think  his 
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petition,  you  cannot  deny  it  to  be  constitutionjil 
and  legal ； and  I  may  venture  to  assert,  that  this 
dialogue  is  the  first  abstract  speculative  writing 
which  has  been  attacked  as  a libel  since  the  revo- 
lution ； and  from  Mr.  Bearcroft，s  admission,  that 
the  proceeding  is  not  prudent,  I*  may  venture  to 
foretell  that  it  will  be  the  last. 

If  you  pursue  this  part  of  the  dialogue  to  the 
conclusion,  the  false  and  unjust  construction  put 
upon  it  becomes  more  palpable :  "  Give  me  your 
pen,"  said  the  farmer;  "I  never  wrote  my  name, 
ill  as  it  may  be  written,  with  greater  eagerness." 
Upon  which  the  gentleman  says,  "I  applaud  you, 
and  trust  that  your  example  will  be  followed  by 
millions."  What  example?  Arms?  Rebellion? 
Disaffection?  No!  but  that  others  mie'lit  add  their 
names  to  the  petition,  which  he  had  advised  him 
to  sign,  until  the  voice  of  the  whole  nation  reached 
Parliament  on  the  subject.  This  is  the  plain  and 
obvious  construction  ；  and  it  is  not  】ong  since  that 
those  persons  in  Parliament  with  whom  my  mend 
associates,  and  with  whom  he  acts,  affected  at  least 
to  hold  the  voice  of  the  people  of  England  to  be 
the  rule  and  guide  of  Parliament  ；  and  the  gentle- 
man in  the  dialogue,  knowing  that  the  universal 
voice  of  the  community  could  not  be  wisely  neg- 
lected by  the  Legislature,  only  expressed  his  wish, 
that  the  petitions  should  not  be  partial,  but  uni- 
versal. 
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with  the  expression  of  this  wish  every  thing  in 
the  dialogue  upon  the  subject  of  representation 
finally  closes  ；  and  if  you  will  only  honor  me  with 
your  attentions  for  a  few  moments  longer,  I  will 
shew  you  that  the  rest  of  the  pamphlet  is  the  most 
abstract  speculation  on  government  to  be  found  iii 
print  ；  and  that  I  was  well  warranted  when  I  told 
you  some  time  ago,  that  all  its  doctrines  were  to 
be  found  in  the  brightest  pages  of  English  learn- 
ing, and  in  the  most  sacred  volumes  oi  iiinglish 
laws. 

The  subject  of  the  petition  being  finished,  the 
gentleman  says,  "Another  word  before  we  part. 
What  ought  to  be  the  consequence,  if  the  King 
alone  were  to  insist  on  making  laws,  or  on  alterinsr 
them  at  his  will  and  pleasure?"  To  whicn  the 
farmer  answers,  "He  too  must  be  expelled."  " Oh, 
but  think  of  the  standing  army,"  says  the  gentle- 
man, " and  of  the  militia,  which  are  now  his  in  sub- 
stance, though  ours  in  form."  Farmer,  "  If  he 
were  to  employ  that  force  against  the  nation,  they 
would  and  ought  to  resist  him,  or  the  state  would 
cease  to  be  a  state."  And  now  you  will  see  that  I 
am  not  countenancing  rebellion  ；  for  if  this  were 
pointed  to  excite  resistance  to  the  King's  authority 
and  to  lead  the  people  to  believe  that  his  Majesty 
was,  in  the  present  course  of  his  government,  break- 
ing through  the  laws,  and  therefore,  on  the  princi- 
ples of  the  constitution,  was  subject  to  expulsion, 
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I  admit  that  my  client  ought  to  be  expelled  from 
this  and  every  other  community.  But  is  this 
proved  ？  No  I  it  is  not  even  asserted.  I  say  this 
in  the  hearing  of  a  Judge  deeply  learned  in  the 
laws,  and  who  is  bound  to  tell  you,  that  there  is 
nothing  in  the  indictment,  which  even  charges  such 
an  application  of  the  general  doctrine.  The  gen- 
tleman who  drew  it  is  also  very  learned  in  his  pro- 
fession ； and  if  he  had  intended  such  a  charge,  he 
would  have  followed  the  rules  delivered  by  the 
twelve  judges  in  the  House  of  Lords,  in  the  case 
of  the  King  against  Home,  *  and  would  have  set 
out  with  saying,  that,  at  the  time  of  publishing  the 
libel  in  question,  there  were  petitions  from  all  parts 
of  England,  desiring  a  reform  in  the  representation 
of  the  people  in  Parliament  ；  and  that  the  defend- 
ant knowing  this,  and  intending  to  stir  up  rebellion, 
and  to  make  the  people  believe,  that  his  Majesty 
was  ruling  contrary  to  law,  and  ought  to  be  ex- 
pelled, caused  to  be  published  the  dialogue.  This 
would  have  been  the  introduction  to  such  a  charge  ； 
and  then  when  he  came  to  the  words, "  He  too  must 
be  expelled,  ，,  he  would  have  said,  by  way  oi innu- 
endo, meaning  thereby  to  insinuate,  that  the  Kino- 
was  governing  contrary  to  】aw,  .and  ought  to  be 
expelled  ；  which  innuendo,  though  void  in  itself, 
without  antecedent  matter  by  way  of  introduction, 
would,  when  couplea  with  the  introductory  aver- 


*  See  Mr.  H.  Cowper's  Reports. 
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ment  on  the  record,  have  made  the  charge  com- 
plete. I  should  have  then  known  what  I  had  to 
defend  my  client  against,  and  should  have  been 
prepared  with  witnesses  to  shew  you  the  absurdity 
of  supposing  that  the  Dean  ever  imagined,  or  meant 
to  insinuate,  that  the  present  King  was  governing 
contrary  to  law.  But  the  peiiner  of  the  indict- 
ment, well  knowing  that  you  never  could  have 
found  such  an  application,  and  that,  if  it  had  been 
averred  as  the  true  meaning  of  the  dialogue,  the 
indictment  must  have  fallen  to  the  ground  for  want 
of  such  finding,  prudently  omitted  the  innuendo  ； 
yet  you  are  desired  by  Mr.  Bearcroft  to  take  that 
to  be  the  true  construction,  which  the  prosecutor 
durst  not  venture  to  submit  to  you  by  an  averment 
in  the  indictment,  and  winch  not  being  averred,  is 
not  at  all  before  you. 

But  if  you  attend  to  what  follows,  you  will 
observe  that  the  writing  is  purely  speculative,  com- 
prehending all  the  modes  by  which  a  government 
may  be  dissolved  ；  for  it  is  followed  with  the 
speculative  case  oi injury  to  a  government  from 
bad  ministers,  and  its  constitutional  remedy.  Says 
the  gentleman,  "  What,  if  the  great  accountants 
and  great  lawyers  of  the  nation  were  to  abuse  their 
trust,  and  cruelly  injure,  instead  of  laithfuUy  serv- 
ing the  public,  what  in  such  case,  are  you  to  do  ？" 
Farmer,  "  We  must  request  the  King  to  remove 
them,  and  make  trial  of  others,  but  none  should  be 
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implicitly  trusted."  Request  the  king  to  remove 
them  ！  Why,  according  to  Mr.  Bearcroft,  you  had 
expelled  him  the  moment  before. 

Then  follows  a  third  speculation  of  a  govern- 
ment dissolved  by  an  aristocracy,  the  king  remain- 
ing laithful  to  his  trust  ；  for  the  gentleman  pro- 
ceeds thus :  "  But  what  if  a  few  great  lords  or 
wealthy  men  were  to  keep  the  king  hiinseli  m  sub- 
jection, yet  exert  his  force,  lavish  his  trea?^ure,  and 
misuse  his  name,  so  as  to  domineer  over  the  people 
*md  manao^e  the  Parliament  ？，，  Says  tlie  farmer, 
" We  must  fight  for  the  King  and  for  ourselves." 
What  ！  For  the  fugitive  king  whom  the  Dean  of  St. 
Asaph  had  before  expellea  from  the  crown  of  these 
kingdoms  ！  Here  again  the  ridicule  of  Mr.  Bear- 
croft's  construction  stares  you  in  the  face  ；  but 
taking  it  as  an  abstract  speculation  of  the  ruin  of  a 
state  by  aristocracy,  it  is  perfectly  plain.  When 
lie  first  puts  the  possible  case  of  regal  tyranny,  he 
states  the  remedy  of  expul^on  ；  when  of  bad  'min- 
isters to  a  good  king,  the  remedy  of  petition  to  the 
throne  ；  and  when  he  supposes  the  throne  to  be 
overpowered  by  aristocratic  dominion,  he  then 
«ays,  "  We  must  fight  for  the  king  and  for  our- 
selves." If  there  had  been  but  one  speculation  ； 
viz.,  of  regal  tyranny,  there  might  have  been  plau- 
sibility at  least  in  Mr.  BearcrofVs  argument  ；  but 
when  so  many  different  propositions  are  put,  alto- 
gether repugnant  to  and  inconsistent  with  each 
13 
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other,  common  sense  tells  every  man  that  the  writer 
is  speculative,  since  no  state  of  facts  can  suit  them 
all. 

Gentlemen,  these  observations,  striking  as  they 
are,  must  lose  much  of  their  force,  unless  you 
carry  along  with  you  the  writing  from  whicti  they 
arise  ；  and  therefore  I  am  persuaded  that  you  will 
be  permitted  to-day  to  do  what  juries  have  been 
directed  by  courts  to  do  on  the  most  solemn  occa- 
sions, that  is,  to  take  the  supposed  libel  with  you 
out  of  court,  and  to  judge  for  yourselves  whether 
it  be  possible  for  any  conscientious  or  reasonable 
man  to  fasten  upon  it  any  other  interpretation, 
than  that  which  I  have  laid  before  you. 

If  the  dialogue  is  pursued  a littJe  further,  it  will 
be  seen  that  all  the  exhortations  to  arms  are 
pointed  to  the  protection  of  the  king's  govern- 
ment, and  the  liberty  of  the  people  derive ュ from 
it.  Says  the  gentleman,  "  You  talk  of  fighting  as 
if  you  were  speaking  of  some  rustic  engragement  ； 
but  your  quarter-staff  would  avail  you  little  against 
bayonets."  Farmer,  "We  might  easily  provide 
ourselves  with  better  arms/'  "  Not  so  easily,"  says 
the  gentleman  ；  "  you  ought  to  have  a  strong  fire- 
lock," What  to  do  ？  Look  at  the  context.  For 
God's  sake  do  not  violate  all  the  rules  of  grammar, 
by  refusing  to  look  at  the  next  antecedent  I  Take 
care  to  have  a  fire-lock.  For  what  purpose  ？  "  To 
fight  for  the  king  and  yourself,"  in  case  the  king, 
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who  is  the  fountain  of  legal  government,  should  be 
kept  in  subjection  by  those  great  and  wealthy 
lords,  who  might  abuse  his  authority  and  insult  his 
title.  This,  I  assert,  is  not  only  the  genuine  and 
natural  construction,  but  the  only  legal  one  it  can 
receive  from  the  court  on  this  record  ；  since,  in 
order  to  charge  all  this  to  be  not  merely  specula- 
tive and  abstract,  but  pointing  to  the  King  and  his 
government,  to  the  expulsion  of  our  gracious 
Sovereign,  whom  my  reverend  mend  respects  and 
loves,  and  whose  government  he  reverences  as 
much  as  any  man  that  hears  me,  there  should  have 
been  such  an  introduction  as  I  have  already 
adverted  to,  viz.,  that  there  were  such  views  and 
intentions  in  others,  and  that  he,  knowing  it,  and 
intending  to  improve  and  foment  them,  wrote  so 
and  so  ；  and  then  on  coming  to  the  words,  that  the 
King  must  be  expelled,  the  sense  and  application 
should  have  been  pointed  by  an  averment,  that  he 
thereby  meant  to  insinuate  to  the  people  of  Eng- 
land, that  the  present  King  ought  in  fact  to  be 
expelled  ；  and  not  speculatively,  tliat  under  such 
circumstances  it  would  be  lawful  to  expel a  king. 

Gentlemen,  if  I  am  well  founded  in  thus  asserting 
that  neither  in 】aw  nor  in  fact  is  there  any  seditious 
application  of  those  general  principles,  there  is 
nothing  further  left  for  consideration,  than  to  see 
whether  they  be  warranted  in  the  abstract ~ a 
discussion  hardly  necessary  under  the  government 
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of  his  present  Majesty,  who  holds  his  crown  under 
the  act  of  settlement  made  in  consequence  of  the 
compact  between  the  king  and  people  at  the  Revo- 
lution. What  part  you  or  I,  gentlemen,  might 
have  taken,  if  we  had  lived  in  the  time  of  the 
Stuarts,  and  in  the  unhappiest  of  their  days  which 
brought  on  the  Revolution,  is  foreign  to  the  present 
question.  Whether  we  should  have  been  found 
among  those  glorious  names,  who  from  well-directed 
principle  supported  that  memorable  era,  or  amongst 
those  who  from  mistaken  principle  opposed  ,it，  can- 
not affect  our. judgments  to-day  ;  whatever  part  we 
may  conceive  we  should  or  ought  to  have  acted, 
we  are  bound  by  the  acts  of  our  ancestors,  who 
determined  that  there  existed  an  original  compact 
between  king  and  people  ；  who  declared  that  King 
James  had  broken  it,  and  who  bestowed  the  crown 
upon  another.  The  principle  of  that  memorable 
revolution  is  fully  explained  in  the  Bill  of  Rights, 
and  forms  the  most  unanswerable  vindication  of 
this  little  book.  The  misdeeds  of  King  James  are 
drawn  up  in  the  preamble  to  that  famous  statute  ； 
and  it  is  worth  your  attention  that  one  of  the  prin- 
cipal charges  in  the  catalogue  of  his  offences  is,  that 
he  caused  several  of  those  subjects,  whose  riffht  to 
carry  arms  is  to-day  denied  by  tnis  indictment,  to 
be  disarmed  in  defiance  of  the  laws.  Our  ancestors 
having  stated  all  the  crimes  for  which  they  took 
the  crown  from  the  head  of  their  fugitive  sovereign, 
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and  having  placed  it  on  the  brows  of  their  deliverer, 
mark  out  the  conditions  on  which  he  is  to  wear  it. 
They  were  not  to  be  betrayed  by  his  great  quali- 
ties, nor  even  by  the  gratitude  they  owed  him,  to 
give  him  an  unconditional  inheritance  to  the  throne  ； 
but  enumerating  all  their  ancient  privileges,  they 
tell  their  new  sovereign  in  the  body  of  the  law,  that 
while  he  maintains  these  privileges,  and  no  longer 
than  lie  maintains  them,  he  is  kinsr. 

The  same  wise  caution  which  marked  the  acts  of 
the  Revolution,  is  visible  in  tlie  act  of  settlement 
on  the  accession  of  the  House  of  Hanover,  by  which 
the  crown  was  again  bestowed  upon  tliu  strict  con- 
dition of  governing  according  to  law,  maintaining 
the  Protestant  religion,  and  not  being  married  to  a 
Papist. 

Under  this  wholesome  entail,  which  again  vindi- 
cates every  sentence  in  this  book,  may  his  Majesty 

- and  his  posterity  hold  the  crown  of  these  kingdoms 
forever  ！  a  wish  in  which  I  know  I  am  fervently 
seconded  by  my  reverend  friend,  and  with  which  I 
might  call  the  whole  country  to  vouch  for  the  con- 
formity of  his  conduct. 

But  my  learned  mend,  knowing  that  I  was  in- 
vulnerable here,  and  afraia  to  encounter  those 
principles,  on  which  his  own  personal  liberty  is 
founded,  and  on  the  assertion  of  which  his  well- 
earned  character  is  at  stake  in  the  world,  says  to 

'you  with  his  usual  artifice :  "Let  us  admit  that 
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there  is  no  sedition  in  this  dialogue,  let  us  suppose 
it  to  be  all  constitutional  and  legal,  yet  it  may  do 
mischief  ；  why  tell  the  people  so  ？，， 

Gentlemen,  I  am  furnished  with  an  answer  to 
this  objection,  whicii 丄 hope  will  satisfy  my  friend, 
and  put  an  end  to  all  disputes  among  us  ；  for  upon 
this  nead  I  will  give  you  the  opinion  of  Mr.  Locke, 
the  greatest  Whig  that  ever  lived iii this  country, 
and  likewise  of  Lord  Bolingbroke,  the  greatest 
Tory  in  it,  by  wliicli  you  see  that  Whicrs  and 
Tories,  who  could  never  accord  in  anything  else, 
were  perfectly  agreed  upon  the  propriety  and  vir- 
tue of  enlightening  the  people  on  the  subject  of 
government. 

Mr.  Locke  on  this  subject  speaks  out  mucli 
stronger  than  the  aiaiojrue.  He  says  in  his  Trea- 
tise on  Government,  "  Wherever  law  ends  tyranny 
begins;  and  whoever,  in  authority,  exceeds  the 
power  given  mm  by  the  law,  and  makes  use  of  the 
force  he  has  under  command,  to  compass  that  upon 
the  subject  which  the  law  allows  not,  ceases  in  that 
to  be  a  magistrate,  and,  acting  without  authority, 
may  be  opposed  as  any  other  man,  who  by  force 
invades  tlie  rights  of  another.  This  is  acknowl- 
edged in  subordinate  magistrates.  He  that  hath 
authority  by  a legal  warrant  to  seize  my  person  in 
the  street,  may  be  opposed  as  a  thief  and  a  robber, 
if  he  endeavors  to  break  into  my  house  to  execute 
it ゆ on  me  there,  although  I  know  he  lias  such  a 
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warrant  as  would  have  empowered  him  to  arrest 
me  abroad.  And  why  this  should  not  hold  in  the 
highest  as  well  as  in  the  most  inferior  magistrate, 
I  would  gladly  be  informed.  For  the  exceeding  the 
bounds  of  authority  is  no  more  a  right  in  a  great 
than  in  a  petty  officer,  in  a  king  than  in  a  consta- 
ble; but  is  so  much  the  worse  in  him,  that  he  has 
more  trust  put  in  him,  and  more  extended  evil 
follows  from  the  abuse  of  it." 

But  Mr.  Locke,  knowing  that  the  most  excellent 
doctrines  are  often  perverted  by  wicked  men,  who 
have  their  own  private  objects  to  lead  them  to  that 
perversion,  or  by  ignorant  men  who  do  not  under- 
stand them,  takes  the  very  objection  of  my  learned 
friend,  Mr.  Bearcroft,  and  puts  it  as  follows  into 
the  mouth  of  his  adversary,  in  order  that  he  may 
himself  answer  and  expose  it :  "  But  there  are  who 
say  that  it  lays  a  foundation  for  rebellion."  Gen- 
tlemen, you  will  do  me  the  honor  to  attend  to  this, 
for  one  would  imagine  Mr.  Bearcroft  had  Mr.  Locke 
in  his  hand  when  he  was  speaking. 

"But  there  are  who  say  that  it  lays  a  foundation 
for  rebellion,  to  tell  the  people  that  they  are 
absolved  from  obedience,  when  illegal  attempts  are 
made  upon  their  liberties,  and  that  they  may 
oppose  their  magistrates  when  they  invade  their 
properties,  contrary  to  the  trust  put  in  them  ；  and 
that  therefore,  tlie  doctrine  is  not  to  be  allowed,  as 
libelous,  dangerous,  and  destructive  of  the  peace  of 
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the  world. "  But  that  great  man  instantly  aiiswen?' 
the  objection,  which  he  had  himself  raised  in  order 
to  destroy  it,  and  truly  says,  "  such  men  might  as 
well  say  that  the  people  should  not  be  told  that 
honest  men  may  oppose  robbers  or  pirates,  lest  it 
should  excite  to  disorder  and  bloodshed. " 

What  reasoning  can  be  more  just  ？  For  if  we 
were  to  argue  from  the  possibility  that  numaii 
depravity  and  folly  may  turn  to  evil  what  is  meant 
for  good,  all  the  comforts  and  blessings  which  God, 
the  author  oi indulgent  nature,  has  bestowed  upon 
us,  and  without  which  we  should  neither  enjoy  nor 
indeed  deserve  our  existence,  would  be  abolished 
as  pernicious,  till  we  were  reduced  to  the  fellowship 
of  beasts.  ' 

The  holy  Gospels  could  not  be  promulgated,  for 
though  they  are  the  foundation  of  all  the  moral 
obligations  which  unite  men  together  in  society, 
yet  the  study  of  them  often  conducts  weak  minds 
to  false  opinions,  enthusiasm,  and  madness. 

The  use  of  pistols  should  be  lorbidden,  for  though 
they  are  necessary  instruments  of  selt-defence,  yet 
men  often  turn  them  revengfuUy  upon  one  another 
in  private  quarrels.  Fire  ought  to  be  prohibited, 
for  thou<rh,  under  due  regulations  it  is  not  only  a 
luxury  but  a  necessary  of  life,  yet  the  dwellings  of 
mankind  and  whole  cities  are  often  laid  waste  and 
destroyed  by  it.  Medicines  and  drugs  should  not 
be  sold  promiscuously,  for  though  in  the  hands  of 
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skillful  physicians  they  are  the  kind  restoratives  of 
nature,  yet  they  may  come  to  be  administered  by 
quacks,  and  operate  as  poisons.  There  is  nothing, 
in  short,  however  excellent,  which  wickedness  or 
folly  may  not  pervert  from  its  intended  purpose. 
But  if  I  tell a  man  that  if  he  takes  my  medicine  in 
the  agony  of  disease  it  will  expel  it  by  the  violence 
of  its  operation,  will  it  induce  him  to  destroy  his 
constitution  by  taking  it  while  he  is  in  health  ？ 
Just  so,  when  a  writer  speculates  on  all  the  ways 
by  which  human  governments  may  be  dissolved, 
and  points  out  the  remedies  which  the  history  of 
the  world  furnishes  from  the  experience  of  former 
ages,  is  he,  therefore,  to  be  supposed  to  prognosti- 
cate instant  dissolution  in  the  existing  government, 
and  to  stir  up  sedition  and  rebellion  aeainst  it  ？ 

Having  given  you  the  sentiments  of  Mr.  Locke, 
published  three  years  after  the  accession  of  Kmg 
William,  who  caressed  the  author  and  raised  him 
to  the  liio-hest  trust  in  the  state,  let  us  look  at  the 
sentiments  of  a  Tory  on  that  subject,  not  less  cele- 
brated in  the  republic  of  letters  and  on  the  theatre 
of  the  world.  I  speak  of  the  great  Lord  Boling- 
broke,  who  was  in  arms  to  restore  King  James  to 
his  forfeited  throne,  and  who  was  anxious  to  rescue 
the  Jacobites  from  what  he  thought  a  scandal or、 
them,  namely,  the  imputation  tHat  because  from 
the  union  of  so  many  human  rights  centered  in  the 
person  of  King  James  they  preferred  and  ^^ap- 
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ported  his  hereditary  title  on  the  footing  of  our 
own  ancient  civil  constitutions,  they  therefore  be — 
lieved  in  his  claim  to  govern  jure  divino,  inde- 
pendent of  the  law. 

Tnis  doctrine  of  passive  obedience,  which  tlio 
prosecutor  of  tins  libel  must  successfully  main  tail x 
to  be  the  law,  and  which  certainly  is  the  law  ix 
this  dialogue  be  a lioel,  was  resented  about  half  » 
century  ago  by  this  great  writer,  even  in  a  tract 
written  while  an  exile  in  France  on  account  of  his 
treason  against  the  House  of  Hanover.  "  The  duty 
of  the  people,  ，，  says  his  Lordship,  "  is  now  settled 
upon  80  clear  a  foundation  that  no  man  can  hesitate 
how  far  he  is  to  obey,  or  doubt  upon  what  occas- 
ions he  is  to  resist.    Conscience  can  no  longer 
battle  with  the  uiiderstandinsr.     We  know  that 
we  are  to  defend  the  crown  with  our  lives  and 
fortunes  as  long  bs  the  crown  protects  us  and 
keeps  strictly  to  the  bounds  within  which  the  laws 
have  confined  it.    We  know,  likewise,  that  we  are 
to  do  it  no  longer. 

Having  finished  three  volumes  of  masterly  and 
eloquent  discussions  on  our  government,  he  con- 
cludes, with  statin cr  the  duty  imposed  on  every 
enlightened  mind  to  instruct  the  people  on  the 
principles  of  our  geveriiment,  in  the  following  ani- 
mated passage  :  "  The  whole  tendency  of  these 
discourses  is  to  inculcate  a  rational  idea  of  the 
nature  of  our  free  government  into  the  minds  of 
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all  my  countrymen,  and  to  prevent  the  fatal  con- 
sequence of  those  slavish  principles,  which  are 
industriously  propagated  through  the  kingdom,  by 
wicked  and  designing  men.  He  who  labors  to 
blind  the  people,  and  to  keep  them  from  instruc- 
tion on  those  momentous  subjects,  may  be  justly 
suspected  of  sedition  and  disaffection;  but  he  who 
makes  it  his  business  to  open  the  understandings 
of  mankind,  by  laying  before  them  the  true  prin- 
ciples of  their  government,  cuts  up  all  faction  by 
the  roots  ；  for  it  cannot  but  interest  the  people  in 
the  preservation  of  their  constitution,  when  they 
know  its  excellence  and  its  wisdom." 

But,  says  Mr.  Bearcroft,  again  and  again,  "  are 
the  multitude  to  be  told  all  this  ？"  I  say  as  often  on 
my  part,  yes.  I  say  that  nothing  can  preserve  the 
government  of  this  free  and  happy  country,  in 
which  under  the  blessing  of  God  we  live;  that 
nothing  can  make  it  endure  to  all  future  ages,  but 
its  excellence  and  its  wisdom  being  known,  not 
only  to  you  and  the  higher  ranks  of  men,  who 
may  be  overborne  by  a  contentious  multitude,  bu,t 
also  to  the  great  body  of  the  people,  by  diserai  - 
nating  among  them  the  true  principles  on  which  it 
is  established;  which  show  them,  that  they  are 
not  the  hewers  of  wood  and  drawers  of  water  to 
men  who  avail  themselves  of  their  labor  and  indus- 
try ； but  that  government  is  a  trust  proceeding 
from  themselves :  an  emanation  from  their  ovvu 
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strength  ；  a  benefit  and  a  blessing,  which  Las  stoocT 
the  test  of  ages;  that  they  are  governed  because 
they  desire  to  be  governed,  and  yield  a  voluntarv" 
obedience  to  the  laws,  because  the  laws  protect 
them  in  the  liberties  they  enjoy. 

Upon  these  principles  I  assert  with  men  of  all 
denominations  and  parties,  who  have  written  on. 
the  subject  of  free  governments,  that  this  dialogue, 
so  far  from  misrepresenting  or  endangering  th^ 
constitution  oi ぶ 二 nglamJ,  disseminates  obedience 
and  affection  to  it  as  far  as  it  reaches  ；  and  that 
the  comparison  of  the  great  political  institutions 
with  the  little  club  in  the  village,  is  a  decisive  mark 
of  the  honest  intention  of  its  author. 

Does  a  man  rebel  against  the  president  of  his 
club  wnile  he  fulfils  his  trust?    No  ；  because  he  is 
of  his  own  appointment,  and  acting  for  his  com- 
fort and  benefit.    This  safe  and  simple  analogy, 
lying  within  the  reach  of  every  understanding,  is 
therefore  adopted  by  the  scholar  as  the  vehicle  ot 
instruction  ；  who,  wishing  the  present  to  be  sensi- 
ble of  the  happy  government  of  this  country,  and 
to  be  acquainted  with  the  deep  stake  he  has  in  its 
preservation,  truly  tells  him,  that  a  nation  is  but 
a  great  club,  governed  by  the  same  consent,  and 
supported  by  the  same  voluntary  compact  ；  im- 
pressing upon  his  mind  the  great  theory  of  public 
freedom,  by  the  most  familiar  allusions  to  the  little 
but  delightful  intercourses  of  social  life,  by  which. 
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men  derive  those  benefits  that  come  home  the 
nearest  to  their  bosoms. 

Such  is  the  wise  and  innocent  scope  of  this  dia- 
logue, which,  after  it  had  been  repeatedly  pub- 
lished without  censure,  and  without  mischief,  under 
the  public  eye  of  Government  in  the  capital,  is 
gravely  supposed  to  have  been  circulated  by  my 
reverend  friend  many  months  afterwards,  with  a 
malignant  purpose  to  overturn  the  monarchy  by 
an  armed  rebellion. 

Gentlemen,  if  the  absurdity  of  such  a  conclusion, 
from  the  scope  of  the  dialogue  itself,  were  not 
self-evident,  I  might  render  it  more  glaring  by 
adverting  to  the  condition  of  the  publisher.  The 
affectionate  son  of  a  reverend  prelate,*  not  more 
celebrated  for  his  genius  and  learning  than  for  his 
warm  attachment  to  the  constitution,  and  in  the 
direct  road  to  the  highest  hono]s  and  emoluments 
of  that  very  church,  which,  when  the  monarchy 
falls，、  must  be  buried  in  its  ruins  ；  nay,  the  pub- 
lisher a  dignitary  of  the  same  cliurch  himself  at  an 
early  period  of  his  life,  and  connected  in  inendsbip 
with  those  who  have  the  dearest  stakes  in  the  pre- 
servation of  the  government,  and  who,  ii it  con- 
tinues, may  raise  him  to  all  the  ambitions  of  liis 
profession.  I  cannot  therefore  forbear  from  wish- 
ing that  somebody,  in  the  happy  moments  of  fancy, 
would  be  so  obliging  as  to  invent  a  reason,  in  com - 

♦  Dr.  Shipley,  then  Bishop  of  Si.  Asaph. 
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Iui>sion  to  our  dullness,  why  ray  reverend  friend 
should  aim  at  the  destruction  of  the  present  esta]> 
lishment  ；  since  you  cannot  but  see,  that  the 
moment  he  succeeds  down  comes  his  father's  rait  re, 
which  leans  upon  the  Crown  ；  away  goes  his  own 
deanery,  with  all  the  rest  of  his  livings  ；  and 
neither  you  nor  I  have  heard  any  evidence  to  ena- 
ble us  to  guess  what  he  is  looking  for  in  their 
room.  In  the  face,  nevertheless,  of  all  these 
absurdities,  and  without  a  color  of  evidence  from 
his  character  or  conauct  in  any  part  of  his  liie,  he 
is  accused  of  sedition,  and  under  the  false  pretence 
of  public  justice,  dragged  out  of  his  own  country, 
deprived  of  that  trial  by  his  neighbors,  which  is 
the  right  of  the  meanest  man  who  hears  rae,  and 
arraigned  before  you,  who  are  strangers  to  those 
public  virtues  which  would  in  themselves  be  an 
answer  to  this  malevolent  accusation.  But  when 
I  mark  your  sensibility  and  justice  in  the  anxious 
attention  you  are  bestowing,  when  I  reflect  upon 
your  characters,  and  observe  from  the  panel, 
(though  I  am  personally  unknown  to  you),  that 
you  are  men  of  rank  in  this  county,  I  know  how 
these  circumstances  of  injustice  will  operate  ；  I 
freely  forgive  the  prosecutor  for  having  fled  from 
his  original  tribunal. 

Gentlemen,  I  come  now  to  a  point  very  material 
for  your  consideration  ；  on  which  even  my  learned 
friend  and  I,  who  are  brought  here  for  the  express 
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purpose  of  disagreeing  in  everything,  can  avow  no 
difference  of  opinion  ；  on  which  judges  of  old  and 
of  modern  times,  and  lawyers  of  all  interests  and 
parties,  have  ever  agreed  ；  namely,  that  even  if 
this  innocent  paper  were  admitted  to  be  a libel, 
the  publication  would  not  be  criminal,  if  you,  the 
jury,  saw  reason  to  believe  that  it  was  not  pub- 
lished by  the  Dean  with  a  criminal  intention.  It 
is  true,  that  if  a  paper  containing  seditious  and 
libelous  matter  be  published,  the  publisher  is 
prima  facie  guilty  of  sedition,  the  bad  intention 
being  a legal  inference  from  the  act  of  publishing  ； 
but  it  is  equally  true,  that  he  may  rebut  that 
inference,  by  showing  that  he  published  it  inno- 
cently. 

This  was  declared  by  Lord  Mansfield,  m  the  case 
of  the  King  and  Woodfall : where  his  Lordship 
said  that  the  fact  of  publication  would  in  that 
instance  have  constituted  guilt,  if  the  paper  was  a 
libel : because  the  defendant  had  given  no  evidence 
to  the  jury  to  repel  the  legal  inference  of  guilt,  as 
arising  from  the  publication  ；  but  he  said  at  the 
same  time,  in  the  words  that  I  shall  read  to  you, 
that  such  legal  inference  was  to  be  repelled  by 
proof. 

" There  may  be  cases  where  the  fact  of  the  pub- 
lication even  of  a libel  may  be  justmed  or  excused 
as  lawful  or  iDnocent  ；  for  no  fact  which  is  not 
criminal,  even  though  the  paper  be  a libel,  can 
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amount  to  a  publication  of  which  a  defendant 
ought  to  be  found  guilty. " 

I  read  these  words  from  Burrow's  Reports,  pub- 
lished under  the  eye  of  the  court,  and  they  open  to 
me  a  decisive  defence  of  the  Dean  of  St.  Asaph 
upon  the  present  occasion,  and  give  you  an  evident 
jurisdiction  to  acquit  him,  even  if  the  law  upon 
libels  were  as  it  is  laid  down  to  you  by  Mr.  Bear- 
croft  ； for  if  I  show  you  that  the  publication  arose 
from  motives  that  were  innocent,  and  not  seditious, 
he  is  not  a  criminal  publisher,  even  if  the  dialogue 
were  a libel,  and,  according  even  to  Lord  Mansfield, 
ought  not  to  be  found  guilty. 

The  Dean  of  St.  Asaph  was  one  of  a  great  many 
respectable  gentlemen,  who,  impressed  with  the 
dangers  impending  over  the  public  credit  of  the 
nation,  exhausted  by  a long  war,  and  oppressed 
with  grievous  taxes,  formed  themselves  into  a  com- 
mittee according  to  the  example  of  other  counties, 
to  petition  the  Legislature  to  observe  great  caution 
in  the  expenditure  of  the  public  money.  This 
dialoe-ue,  written  by  Sir  William  J  ones,  a  near 
relation  of  the  Dean  by  marriage,  was  either  sent, 
or  found  its  way  to  him  in  the  course  of  public  cir- 
culation. He  knew  the  character  of  the  author  ； 
he  had  no  reason  to  suspect  liira  of  sedition  or  dis- 
affection ； and  believed  it  to  be,  what  I  at  this  hour 
believe  and  have  represented  it  to  you,  a  plain 
easy  manner  of  showing  the  people  the  great  inter- 
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e3t  they  had  in  petitioning  Parliament  for  reforms 
beneficial  to  the  public.  It  was  accordingly  the 
opinion  of  the  Flintshire  committee,  and  not  par- 
ticularly of  the  Dean  as  an  individual,  that  the 
dialogue  should  be  translated  into  Welsh,  and  pub- 
lished. It  was  accordingly  delivered,  at  the  desire 
of  the  committee,  to  a  Mr.  Jones,  for  the  purpose 
•of  translation.  This  gentleman,  who  will  be  called 
as  a  witness,  told  the  Dean  a  few  days  afterwards, 
that  there  were  persons,  not  indeed  from  their  real, 
sentiments,  but  from  spleen  and  opposition,  who 
represented  it  as  likely  to  do  mischief,  from  igno- 
rance and  misconception,  if  translated  and  circB- 
lated  in  Wales. 

Now  what  would  have  been  the  language  of  the 
ilefendant  upon  this  communication  if  his  purpose 
had  been  that  which  is  charged  upon  him  by  the 
indictment?  He  would  have  said,  "If  what  you 
tell  me  is  well  founded,  hasten  the  publication  ；  I 
am  sure  I  shall  never  raise  discontent  here  by 
the  dissemination  of  such  a  pamphlet  in  English  ； 
therefore  let  it  be  instantly  translated,  if  the  igno- 
rant inhaoitants  of '  the  mountains  are  likely  to 
collect  from  it,  that  it  is  time  to  take  up  arms." 

But  Mr,  Jones  will  tell  you  that,  on  the  con- 
trary, the  instant  he  suggested  that  such  an  idea, 
absurd  and  unfounded  as  he  felt  it,  had  presented 
itself,  from  any  motives,  to  the  mind  of  any  man, 
the  Dean,  impressed  as  he  was  with  its  innocence 
14 
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and  its  safety,  iiLStantly  acquiesced  ；  he  reoallevl, 
even  on  its  own  authority,  the  iDtendeJ  publica- 
tion by  tlie  committee  ；  and  it  never  was  traaslated 
into  the  Welsh  tongue  at  all. 

Here  the  Dean's  connection  with  tnis  dialogue 
would  have  ended,  if  Mr.  r  itzmauriee,  who  never 
むお t  any  occasion  of  defaming  and  misrepreeenting 
him,  had  not  thought  fit,  near  three  months  after 
the  idea  of  translation  was  abandoned,  to  repro- 
bate and  condemn  the  Dean's  conduct  at  the  public 
meetings  of  the  county  in  the  eeverest  terms  for 
lib  former  intention  of  circulating  the  dialogue  in 
We レ li, fleclaring  that  its  doctrines  were  seuiiiou?, 
treasonable,  and  repugnant  to  the  principled  of  our 
government. 

It  was  upon  this  occasion  that  the  Dean,  natu- 
rally anxious  to  redeem  his  character  from  the 
unjust  a.sper^Jioiis  of  having  intended  to  undermine 
the  conj^titution  of  his  country,  conscious  that  the 
epithets  applied  to  the  dialogue  were  false  and 
iinfounderl,  and  thinking  that  the  production  of 
it  would  be  the  most  decisive  refutation  of  the 
groundless  calumny  cast  upon  him,  directed  a  few 
English  copies  of  it  to  be  published  in  vindication 
of  his  former  opinions  and  intentions,  prefixing  an 
advertisement  to  it  which  plainly  marks  the  spirit 
in  which  he  published  it.  For  he  there  complains 
of  the  injurious  misrepresentations  I  have  adverted 
to,  and  impressed  with  the  sincerest  conviction  of 
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tlie  innocence,  or  rather  the  merit  of  the  dialogue, 
makes  his  appeal  to  the  friends  of  the  revolution 
in  his  justification. 

[Mr.  Erskine  here  read  to  the  jury  the  adver- 
tisement, as  prefixed  to  the  dialogue.] 

Now,  gentlemen,  if  you  shall  believe,  upon  the 
evidence  of  the  witness  to  these  facts,  and  of  the 
advertisement  prefixed  to  the  publication  itself, 
(which  is  artfully  kept  back  and  forms  no  part  of 
the  indictment),  that  the  Dean,  upon  the  authority 
of  Sir  William  Jones  who  wrote  it,  of  the  other 
great  writers  on  the  principles  of  our  government, 
and  of  the  history  of  the  country  itself,  really 
thought  the  dialogue  innocent  and  meritorious, 
and  that  his  single  purpose  in  publishing  the 
English  copies,  after  the  Welsh  edition  had  been 
abandoned,  was  the  vindication  of  his  character 
from  the  imputation  of  sedition,  then  he  is  not 
guilty  upon  this  indictment,  which  charges  the 
publication  with  a  wicked  intent  to  excite  dis- 
affection to  the  king,  and  rebellion  against  his 
government. 

Actus  non  faeit  reum  nisi  mens  sit  rea,  is  the 
great  maxim  of  penal  justice,  and  stands  at  the 
top  of  the  criminal  page  in  every  volume  of  our 
humane  and  sensible  laws.  The  hostile  mind  is 
the  crime  which  it  is  your  duty  to  decipher  ；  a 
duty  whicn  I  am  sure  you  will  discharge  with  the 
charity  of  cnristians,  refusing  to  adopt  a  harsh  and 
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cruel  construction  when  one  that  is  fair  and  honor- 
able is  more  reconcilable,  not  only  with  all  proba- 
bilities, but  with  the  evidence  which  you  are  sworn 
to  make  the  foundation  of  your  .  verdict.  The 
J  prosecutor  rests  on  the  single  fact  of  publication, 
without  the  advertisement,  and  without  being  able 
to  cast  an  imputation  upon  the  defendant's  con- 
duct, or  even  an  observation  to  assign  a  motive  to 
give  verisimilitude  to  the  charge. 

Gentlemen,  after  the  length  of  time,  which,  very 
contrary  to  my  inclination,  I  have  detained  you,  I 
am  sure  you  will  be  happy  to  hear  that  there  is 
but  one  other  point  to  which  my  duty  obliges  me 
to  direct  your  attention.  I  should,  perhaps,  have 
said  nothing  more  concerning  the  particular  prov- 
ince of  a  jury  upon  this  occasion,  than  the  little  I 
touched  upon  it  at  the  beginning,  if  my  friend  Mr. 
Bearcroft  had  not  compelled  me  to  it,  by  drawing 
a line  around  you,  saying,  I  hope  with  the  same 
effect  that  King  Canute  said  to  the  sea,  "  Thus  far 
shalt  thou  go."  But  since  he  has  thought  proper 
to  coop  you  in,  it  is  my  business  to  let  you  out  ； 
and  to  give  the  greater  weight  to  what  I  am  about 
to  say  to  you,  I  have  no  objection  that  every  tiling 
which  I  may  utter  shall  be  considered  as  proceed- 
ing from  my  own  private  opinions  ；  and  that  not 
only  my  professional  character,  but  my  more  valu- 
able reputation  as  a  man,  may  stand  or  fall  by  the 
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principles  which  I  shall  lay  down  for  the  regula- 
tion of  your  judgments. 

This  is  certainly  a  bold  thing  to  say,  since  what 
I  am  about  to  deliver  may  clash  in  some  degree, 
though  certainly  it  will  not  throughout,  with  the 
decision  of  a  great  and  reverend  judge,  who  has 
administered  the  justice  of  this  country  for  above 
half  a  century  with  singular  advantage  to  the  pub- 
lic, and  distinguished  reputation  to  himself  ；  but 
whose  extraordinary  faculties  and  general  integ- 
rity, which  I  should  be  lost  to  all  sensibility  and 
justice  if  I  did  not  acknowledge  with,  reverence 
and  affection,  could  not  protect  him  from  severe 
animadversion  when  he  appeared  as  the  supporter 
of  those  doctrines  which  I  am  about  to  controvert. 
I  shall  certainly  never  jom  in  the  calumny  that 
followed  them,  because  I  believe  he  acted  upon 
that,  as  upon  all  other  occasions,  with  the  strictest 
integrity  ；  an  admission  which  it  is  my  duty  to 
make,  which  I  render  with  great  satisfaction,  and 
which  proves  nothing  more,  than  that  the  greatest 
of  men  are  fallible  in  their  judgments,  and  warns 
us  to  judge  from  the  essence  of  thinsrs,  and  not 
from  the  authority  of  names,  however  imposing. 

Gentlemen,  the  opinion  I  allude  to  is,  that  libel 
or  not  libel  is  a  question  of  law  for  the  judge,  your 
jurisdiction  being  confined  to  the  fact  of  publica- 
tion. And  if  this  were  all  that  was  meant  by  the 
position,  though  I  could  never  admit  it  to  be  con- 
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sonant  with  reason  or  law,  it  would  not  effect  me 
in  the  present  instance,  since  all  that  it  would 
amount  to  would  be,  that  the  judge,  and  not  you, 
would  deliver  the  only  opinion  which  can  be  deliv- 
ered from  that  quarter  upon  this  subject.  But 
what  I  am  afraid  of  upon  this  occasion  is,  that  nei- 
ther of  you  are  to  give  it;  for  so  my  friend  has 
expressly  put  it.  "My  Lord,"  says  he,  "will  pro- 
bably not  give  you  his  opinion  whether  it  be  a 
libel  or  not,  because,  as  he  will  tell  you,  it  is  a  ques- 
tion open  upon  the  record,  and  that  if  Mr.  Erskine 
thinks  the  publication  innocent,  he  may  move  to 
arrest  the  judgment."  Now  this  is  the  most  artful 
and  the  most  mortal  stab  that  can  be  given  to  jus- 
tice, and  to  my  innocent  client.  All I  wish  for  is, 
that  the  judgment  of  the  court  should  be  a  guide 
to  yours  in  determining  whether  this  pamphlet  be 
or  be  not  a libel ； because,  knowing  the  scope  of 
the  learned  judge's  understapding  and  professional 
ability,  I  have  a  moral  certainty  that  his  opinion 
would  be  favorable.  It,  therefore,  libel cr  no  libel 
be  a  question  of  law,  as  is  asserted  by  Mr.  Bear- 
croft,  I  call  for  his  Lordship's  judgment  upon  that 
question,  according  to  the  regular  course  of  all 
trials,  where  the  law  and  the  fact  are  blended  ；  in 
all  which  cases  the  notorious  office  of  the  judge  is 
to  instruct  the  consciences  of  the  jury,  to  draw  a 
correct  legal  conclusion  from  the  facts  in  evidence 
before  them.    A  jury  are  no  more  bound  to  return 


TRIAL  OF  THE  DBAIS  OF  ST.  ASAPH.  215 


a  special  verdict  in  cases  of  libel,  than  upon  other 
trials  criminal  and  civil,  where  law  is  mixed  with 
fact  :  they  are  to  find  generally  upon  both,  receiv- 
ing, as  they  constantly  do  in  every  court  at  West- 
minster, the  opinion  of  the  judge  both  on  the 
evidence  and  the  law. 

Say  the  contrary  who  will, I  assert  this  to  be 
(he  genuine,  unrepealed  constitutiou  of  England  ； 
and,  therefore,  if  the  learned  judge  shall  tell  you 
that  this  pamphlet  is  in  the  abstraet  a libel, 
though  I  shall  not  agree  that  you  are  therefore 
bound  to  find  the  defendant  guilty  unless  yOu 
think  so  likewise,  yet  I  admit  his  opinion  ought  to 
have  very  great  weight  with  you,  and  that  you 
yliould  not  rashly,  nor  without  great  consideration, 
[； 0  against  it  But,  if  you  are  only  to  find  the  fact 
Df  publLshing,  which  is  not  even  disputed,  and  the 
judge  is  to  tell  you,  that  the  matter  of  libel  being 
m  the  record,  he  shall  shut  himself  up  in  silence  and 
give  no  opinion  at  all  as  to  the  libelous  and  sedi- 
tious tendency  of  the  paper,  and  yet  shall  never- 
theless expect  you  to  affix  the  epithet  of  guilty  to 
the  publication  of  a  thing,  the  guilt  of  which  you 
are  forbid,  and  he  refuses  to  examine,  miserable 
indeed  is  the  condition  into  wnich  we  are  fallen  ！ 
Since  if  you,  following  such  directions,  bring  in  (a 
verdict  of  guilty,  without  finding  the  publication' 
iQ  be  a libeJ,  or  the  publisher  seditious,  and  I 
afterwards,  in  mitigation   of  punislimeut,  shall 
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apply  to  that  humanity  and  mercy  which  is  never 
deaf  when  it  can  be  addressed  consistently  with 
the  law,  I  shall  be  told  in  the  language  I  before 
put  in  the  mouths  of  the  judges,  "  You  are  estop- 
ped, sir,  by  the  verdict  ；  we  cannot  hear  you  say 
your  client  was  mistaken,  but  not  guilty  ；  for,  had 
that  been  the  opinion  of  the  jury,  they  had  a  juris- 
diction to  acquit  him." 

Such  is  the  way  in  which  the  liberties  of  Eng- 
lishmen are  by  this  new  doctrine  to  be  shuffled 
about  from  jury  to  court,  without  havine-  any  solid 
foundation  to  rest  on.  I  call  this  the  effect  of.  new 
doctrines,  because  I  do  not  find  them  supported  by 
that  current  of  ancient  precedents  which  consti- 
tutes English  】aw.  The  history  of  seditious  libels 
is  perhaps  one  of  the  most  interesting  subjects 
which  can  agitate  a  court  of  justice,  and  my  friend 
thought  it  prudent  to  touch  but  very  slightly 
upon  it. 

We  all  know,  tliat  by  the  immemorial  usage  of 
this  country,  no  man  in  a  criminal  case  could  ever 
be  compelled  to  plead  a  special  plea  ；  for  although 
our  ancestors  settled  an  accurate  boundary  between 
law  and  fact,  obliging  the  party  defendant  who 
could  not  deny  the  latter  to  show  his  justification 
to  the  court  ；  yet  a  man  accused  of  a  crime  had 
always  a  right  to  throw  himself  by  a  general  plea 
upon  tlie  justice  of  his  peers  ；  and  on  such  general 
issue,  his  evidence  to  the  jury  miirht  ever  bo  cls 
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broad  and  general  as  if  he  had  pleaded  a  special 
justification.  The  reason  of  this  distinction  is 
obvious.  The  rights  of  property  depend  upon 
various  intricate  rules,  which  require  much  learn- 
ing to  adjust,  and  much  precision  to  give  them 
stability  ；  but  crimes  consist  wholly  in  intention  ； 
and  of  that  which  passes  in  the  breast  of  an  Eng- 
lishman as  the  motives  of  his  actions,  none  but  an 
English  jury  shall  judge.  It  is  therefore  impossi- 
ble, in  most  criminal  cases,  to  separate  law  from 
act  ；  therefore,  whether  a  wniing  be  or  be  not  a 
libel,  never  can  be  an  abstract  legal  question  for 
judges.  And  this  position  is  proved  by  the  imme- 
morial practice  of  courts,  the  forms  of  wlncn  are 
founded  upon  legal  reasoning  ；  for  that  very  iibel, 
over  which  it  seems  you  are  not  to  entertain  any 
jurisdiction,  is  always  read,  and  often  delivered  to 
you  out  of  court  for  your  consideration. 

The  administration  of  .criminal  justice  in  the 
hands  of  the  people  is  the  basis  of  freedom.  While 
that  remains  there  can  be  no  tyranny,  because  the 
people  will  not  execute  tyrannical  laws  on  them- 
selves. Whenever  it  is  lost,  liberty  must  fall  along 
with  it,  because  the  sword  of  justice  falls  into  the 
hands  of  men,  who,  however  independent,  have  no 
common  interest  with  the  mass  of  the  people.  Our 
whole  history  is  therefore  checkered  with  the 
struggles  of  our  ancestors  to  maintain  this  impor- 
tant privilege,  which  in  cases  of  libel  has  been  too 
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often  a  shameful  and  disgraceful  subject  of  con- 
troversy. 

The  ancient  government  of  this  country,  not 
being  founded,  like  the  modern,  upon  public  con- 
sent and  opinion,  but  supported  by  ancient  super- 
stitions and  the  lash,  of  power,  saw  the  seeds  of  its 
destruction  in  a  free  press.  Printing,  therefore, 
upon  the  revival  of  letters,  when  the  lights  of  phi- 
losophy led  to  the  detection  of  prescriptive  usurpa- 
tions, was  considered  as  a  matter  of  state,  and  sub- 
jected to  the  control  of  licensers  appointed  by  the 
Crown  ；  and  although  our  ancestors  had  stipulated 
by  Magna  Charta,  that  no  freeman  should  be 
judged  but  by  his  peers,  the  Court  of  Star-Cham- 
ber and  High.  Commission,  consisting  of  privy-coun- 
sellors, erected  during  pleasure,  opposed  themselves 
to  that  freedom  of  conscience  and  civil  opinion, 
which,  even  then,  were  laying  the  foundations  of 
the  revolution.  Whoever  wrote  on  the  principles 
of  government  was  pilloried  in  the  Star-Chamber, 
and  whoever  exposed  the  errors  of  a  false  religion 
was  persecuted  in  the  Commission-Court.  But  no 
j:ower  can  supersede  the  priveleges  of  men  in 
society,  when  once  the  rights  oi learning  and 
science  haye  arisen  amongst  them.  The  preroga- 
tives which  former  princes  exercised  with  safety, 
and  even  with,  popularity,  were  not  to  be 
tolerated  in  the  days  of  the  First  Charles, 
and  our  ancestors  insisted  that  these  arbitrary 
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tribunals  should  be  abolished.  Why  did  they 
insist  upon  their  abolition  ？  Was  it  that  the 
question  of  libel,  which  was  their  principal  juris- 
diction, should  be  determined  only  by  the  judges 
at  Westminster?  In  the  present  times  even  such 
a  reform,  though  very  defective,  might  be  consis- 
tent with  reason,  because  the  judges  are  now  hon- 
orable, independent  and  sagacious  men  ；  but  in 
those  days  they  were  often  wretches,  libels  upon 
all  judicature;  and  instead  of  admiring  the  wisdom 
of  our  ancestors,  if  that  had  been  their  policy,  I 
should  have  held  them  up  as  lunatics,  to  the  scoff 
of  posterity,  since  in  the  times  when  these  constitu- 
tional tribunals  were  suDplanted,  the  courts  of 
Westminster  Hall  were  filled  with  men  who  were 
equally  the  tools  of  power  with  those  in  the  Star- 
Chamber  ； and  the  whole  policy  of  the  change  con- 
sisted in  that  principle,  which  was  then  never  dis- 
puted, viz.;  that  the  judges  at  Westminster  in 
criminal  cases  were  but  a  part  oi  the  court,  and 
could  only  administer  justice  through  the  medium 
of  a  jury. 

When  the  people,  by  the  aid  of  an  upright  par- 
liament, had  thus  succeeded  in  reviving  the  consti- 
tutional trial  by  the  country,  the  next  course  taken 
by  the  ministers  of  the  crown,  was  to  pollute  what 
they  could  not  destroy.  Sheriffs  devoted  to  power 
were  appointed,  and  corrupt  juries  packed  to  sac- 
rifice the  rights  of  their  fellow-citizeiis,  under  the 
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mask  of  a  popular  trial.  This  was  practiced  by 
Charles  the  Second  ；  and  was  made  one  of  the 
charges  against  King  James,  for  which  he  was 
expelled  the  kingdom. 

WJben  juries  could  not  be  found  to  their  minds, 
judges  were  daring  enough  to  brow-beat  the  jurors, 
and  to  dictate  to  them  what  they  called  the  law  ； 
and  in  Charles  the  Second's  time  an  attempt  was 
made,  which,  if  it  had  proved  successful,  would 
have  been  decisive.  In  the  year  1670,  Penn  and 
Mead,  two  Quakers,  being  indicted  for  seditiously 
preaching  to  a  multitude  tumultuously  assembled 
in  Gracechurch  Street,  were  tried  before  the  •Re- 
corder of  London,  who  told  the  jury  that  they  had 
nothing  to  do  but  to  find  whether  the  defendants 
had  preached  or  not  ；  for  that,  whether  the  matter 
or  the  intention  of  their  preaching  were  seditious, 
were  questions  of  law  and  not  of  fact,  which  they 
were  to  keep  to  at  tneir  peril.  The  jury,  after 
some  debate,  found  Penn  guilty  of  speaking  to 
people  in  urracechurch  Street  ；  and  on  the  Record- 
er's tellinor  them  that  they  meant,  no  doubt,  that 
lie  was  speaking  to  a  tumult  of  people  there,  he 
was  informed  by  the  foreman,  that  they  allowed 
of  n(\  such  words  in  their  finding,  but  adhered  to 
their  former  verdict.  The  Recorder  refused  to 
receive  it,  and  desired  them  to  withdraw,  on  which 
they  again  retired,  and  brought  in  a  general  ver- 
dict of  acquittal ； which  the  court  considering  as  a 
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contempt,  set  a  fine  of  forty  marks  upon  each  of 
them,  and  condemned  them  to  lie  in  prison  till  it 
was  paid.  Edward  Bushel,  one  of  the  jurors,  (to 
whom  we  are  almost  as  much  indebted  as  to  Mr. 
Hampden,  who  brought  the  case  of  ship-money 
before  the  Court  of  Exchequer) ,  refused  to  pay  his 
fine,  and,  being  imprisoned  in  consaquence  of  his 
refusal,  sued  out  his  writ  of  habeas  corpus,  which, 
with  the  cause  of  his  commitment,  viz.,  his  refusing: 
to  find  according  to  the  directions  of  the  court  in 
matter  of  law,  was  returned  by  the  Sheriffs  of  Lon- 
don to  the  Court  of  Common  Pleas  ；  when  Lord 
Chief  Justice  Vaughan,  to  his  immortal  honor, 
delivered  his  opinion  as  follows :  "  We  must  take 
off  this  veil  and  color  of  words,  which  make  a 
show  of  being  something,  but  are  in  fact  nothing. 
If  the  meaning  of  these  words,  finding  against  the 
direction  of  the  court  in  matter  of  law,  be,  that  if 
the  judge,  having  heard  the  evidence  ffiven  in 
court,  for  he  knows  no  other,  shall  tell  the  jury 
upon  this  evidence,  that  the  law  is  for  the  Crown, 
and  they,  under  the  pain  of  fine  and  imprisonment, 
are  to  find  accordingly,  every  man  sees  that  tlie 
jury  is  but  a  troublesome  delay,  great  charge,  and 
of  no  use  in  determining  right  and  wrong  ；  and 
therefore  the  trials  by  them  may  be  better  abol- 
ished than  continued  ；  which  were  a  strange  and 
new-found  conclusion,  after  a  trial  so  celebrated  for 
many  hundreds  of  years  in  this  country." 
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He  tben  applied  this  sound  doctrine  with  double 
force  to  criminal  cases,  and  discharged  the  upright 
juror  from  his  illegal  commitment. 

This  determination  oi  the  right  of  juries  to  find 
a  general  verdict  was  never  afterwards  questioned 
by  succeeding  judges;  not  even  in  the  great  case 
of  the  seven  bishops,  on  which  the  dispensing 
power  and  the  personal  fate  of  King  James  him- 
self m  a  great  measure  depended. 

These  conscientious  prelates  were,  you  know,  im- 
prisoned in  the  Tower,  and  prosecuted  by  informa- 
tion, for  having  petitioned  King  James  the  Second 
to  be  excused  from  reading  in  their  churches  the 
declaration  of  indulgence  which  he  had  published 
contrary  to  law.  The  trial  was  had  at  the  bar  of 
the  Court  of  King's  Bench,  when  the  Attorney- 
General  of  that  day,  rather  more  peremptorily 
than  my  learned  friend,  who  is  much  better  qual- 
ified for  that  office,  and  whom  I  should  be  glad 
to  see  in  it,  told  the  jury  that  they  had  nothing 
to  do  but  with  the  bare  fact  of  publication,  and 
said  he  should  therefore  make  no  answer  to  the 
arguments  of  the  bishops'  counsel,  as  to  whether 
the  petition  was  or  was  not  a libel.  But  Chief 
Justice  Wright,  (no  friend  to  the  liberty  of  the 
subject,  and  with  whom  I  should  be  as  much 
ashamed  to  compare  my  lord  as  Mr.  Bearcroft  to 
that  Attorney - General)  interrupted  him  and  said, 
"Yes,  Mr.  Attorney,  I  will  tell  you  what  they 
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offer,  which  it  will  lie  upon  you  to  answer.  They 
would  have  you  show  the  jury  how  this  petition 
has  disturbed  the  government  or  diminished  the 
king's  authority.  ，，  So  say  I.  I  would  have  Mr. 
Bearcroft  show  you,  gentlemen,  how  this  dialogue 
has  disturbed  the  king's  government,  excited  dis- 
loyalty and  disaffection  to  his  person,  and  stirred 
up  disorders  within  these  kingdoms. 

In  the  case  of  the  bishops,  Mr.  Justice  Powell 
followed  the  Chief  Justice,  saying  to  the  jury,  "  I 
have  given  my  opinion  ；  but  the  whole  matter  is 
before  you,  gentlemen,  and  you  will  judge  of  it. ，， 
Nor  was  it  withdrawn  from  their  judgment  ；  for 
although  the  majority  of  the  court  were  of  opinion 
that  it  was  a libel,  and  had  so  publicly  declared 
themselves  from  the  bench,  yet  by  the  unanimous 
decision  of  all  the  judges,  after  the  court's  own 
opinion  had  been  pronounced  by  way  of  charge  to 
the  jury,  the  petition  itself,  which  contained  no 
innuendoes  to  be  fiUea  up  as  facts, 、マ as  delivered 
into  their  hands  to  be  carried  out  of  court  for 
their  deliberation.  The  jury  accordingly  withdrew 
from  the  bar,  carrying  the  libel  with  them,  and, 
puzzled,  I  suppose,  by  the  infamous  opinion  of  the 
judges,  were  most  of  the  night  in  deliberation,  all 
London  surrounding  the  court  T7ith  anxious  expec- 
tation for  that  verdict  which  was  to  decide  whether 
Englishmen  were  to  be  freemen  or  slaves.  Gentle- 
men, the  decision  was  in  favor  of  freedom,  for  tlic 
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reverend  fathers  were  acquitted.  And  though  ac- 
quitted in  direct  opposition  to  the  judgment  of  the 
court,  yet  it  never  occurred  even  to  those  arbitrary 
judges  who  presided  in  it  to  cast  upon  them  a  cen- 
sure or  a  frown.  This  raemorable  and  never-to-be- 
forgotten  trial お a  striking  monument  ot  the  im- 
portance of  these  rights,  which  no  juror  should  ever 
surrender  ；  for  if  the  legality  of  the  petition  had 
been  referred  as  a  question  of  law  to  the  Court  of 
King's  Bench,  the  bishops  would  have  been  sent 
back  to  the  Tower,  the  dispensing  power  would 
have  acquired  new  strength,  and  perhaps  the  glo- 
rious era  of  the  Revolution  and  our  present  happy 
constitution  might  have  been  lost. 

Gentlemen, 1 ought  not  to  leave  the  subject  of 
these  doctrines,  which  in  the  libels  of  a  few  years 
past  were  imputed  to  the  noble  earl  of  whom  I 
lormerly  spoke,  without  acknowledging  that  Lord 
Mansfield  was  neither  the  orisrinal  composer  of 
them,  nor  the  c6pier  of  them  from  these  impure 
sources  ；  it  is  my  duty  to  say,  that  Lord  Chief 
Justice  Lee,  in  the  case  of  the  King  against  Owen, 
had  recently  laia  down  the  same  opinions  before 
him.  But  then  both  of  these  great  judges  always 
conducted  themselves  on  trials  of  this  sort,  as  the 
learned  judge  will  no  doubt  conduct  himself  to-day  ； 
they  considered  the  jury  as  open  to  all  the  argu- 
ments of  the  defendant's  counsel.  And  in  the  very 
case  of  Owen,   who  was  acquitted  against  the 
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direction  of  the  court,  the  present  Lord  Camden 
addressed  the  jury,  not  as  I  am  addressing  you,  but 
with  all  the  eloquence  for  which,  he  is  so  justly  cele- 
brated. The  practice,  therefore,  of  these  great 
j  uclges  is  a  sufficient  answer  to  their  opinions  ；  for 
if  it  be  the  law  of  England  that  the  jury  may  not 
decide  on  the  question  of  libel,  the  same  law  ought 
to  extend  its  authority  to  prevent  their  being  told 
by  counsel  that  they  may. 

There  is  indeed  no  end  of  the  absurdities  which 
such  a  doctrine  involves;  for,  suppose  that  this 
prosecutor,  instead  of  indicting  my  revered  mend 
for  publishing  this  dialogue,  had  indicted  him  for 
publishing  the  Bible,  beainnincr  at  the  first  book 
of  Genesis,  and  endinc  at  the  end  of  the  Revelations, 
without  the  addition  or  subtraction  of  a letter,  and 
without  an  innuendo  to  point  out  a libelous  appli- 
cation, only  putting  in  at  the  beginning  of  the 
indictment  that  he  published  it  with  a  blasphemous 
intention;  on  the  trial  for  sucK  a  publication  Mr. 
Bearcroft  would  gravely  say,  "  lientlemen  of  the 
jury,  you  must  certainly  find  by  your  verdict,  that 
the  defendant  is  guilty  of  this  indictment,  i.  e" 
guilty  of  publishing  the  Bible  with  the  intentions 
charged  by  it  To  be  sure,  every  body  will  laugh 
when  he  hears  it,  and  the  conviction  can  do  the 
defendant  no  possible  harm  ；  for  the  Court  of 
King's  Bench  will  determine  that  it  is  not  a libel, 

and  he  will  be  discharged  from  the  consequences  of 
15 


226        mk;  eeskine's  speech  ox  the 


the  verdict. "  Gentlemen,  I  defy  the  most  ingenious 
man  living  to  make  a  distinction  between  that  case 
and  the  present  ；  and  in  this  way  you  are  desired 
to  sport  with  your  oaths,  by  pronouncing  my  rev- 
erend friend  to  be  a  criminal,  without  either  deter- 
mining Yourselves,  or  having  a  determination,  or 
even  an  insinuation  from  the  judge  that  any  crime 
has  been  committed  ；  following  strictly  that  famous 
and  respectable  precedent  of  Rhadaraanthus,  judge 
of  hell,  who  punishes  first,  and  afterwards  institutes 
an  inquiry  into  the  guilt. 

But  it  seems  your  verdict  would  be  no  punish- 
ment, ii  judgment  on  it  was  afterwards  arrested. 
I  am  sure,  if  I  had  thought  the  Dean  so  lost  to 
sensibility,  as  to  feel  it  no  punishment,  he  must 
have  found  another  counsel  to  defend  him.  But  I 
know  his  nature  better.  Conscious  as  he  is  of  his 
own  purity,  he  would  leave  the  court  hanging  down 
his  head  in  sorrow,  if  he  were  held  out  by  your 
verdict  a  seditious^  subject,  and  a  disturber  of  the 
peace  of  his  country.  The  arrest  oi  judgment, 
which  would  follow  in  the  term  upon  his  appear- 
ance i ひ court  as  a  convicted  criminal,  would  be  a 
cruel  insult  upon  his  innocence,  rather  than  a  tri- 
umph over  the  unjust  prosecutors  of  his  pretended 
guilt- 
Let  me  therefore,  conclude  with  reminding  you, 
gentlemen,  that  if  you  find  the  defendant  guilty, 
not  believing  the  thing  published  to  be  a libel,  or 
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the  intention  of  the  publisher  seditious,  your  ver- 
dict and  your  opinions  will  be  at  variance,  and  it  will 
then  be  between  God  and  your  own  consciences  to 
reconcile  the  contradiction. 


NOTE. 

To  enable  the  reader  to  understand  thoroughly  the  fiirther 
proceedings  in  this  memorable  cause,  and  more  particularly 
to  assist  him  in  appreciating  the  vast  value  and  importance  of 
the  Libel  Bill,  to  which  it  gave  rise,  it  becomes  necessary  to 
insert  at  full  length  Mr.  Justice  BuUer's  charge  to  the  jury, 
and  what  passed  in  court  before  the  verdict  was  recorded  ；  by 
which  it  will  appear  that  the  rights  of  juries,  as  often  estab- 
lished by  act  of  Parliament,  had  been  completely  abandoned 
by  all  the  profession  except  by  Mr.  Erskine.  The  doctrine  in- 
sisted and  acted  upon  was,  that  the  jury  were  confined  to  the 
mere  act  of  puDJishing,  and  were  bound  by  their  oaths  to  con- 
vict of  a libel,  whatever  might  be  the  matter  written  or  pub- 
lished ； a  course  of  proceeding  which  placed  the  British  press 
entirely  in  the  hands  of  fixed  magistrates,  appointed  by  the 
Crown.  This  doctrine  was  so  firmly  established,  that  the  reader 
will  find  in  the  fifth  volume  of  Sir  James  Burrows's  Reports 
upon  the  trial  of  Woodfall  for  publishing  the  Letters  of 
Junius,  alluded  to  by  Mr.  Justice  BiiUer  in  his  charge  to  the 
jury. at  Shrewsbury,  that  an  objection  to  that  rule  of  law,  as 
delivered  by  Lord  Mansfield,  was  considered  to  be  perfectly 
frivolous.  Upon  the  next  occasion  after  that  decision  when  it 
appears  to  have  been  again  insisted  upon,  in  the  trial  of  the 
Rev.  Mr.  Bate  Dudley  for  a libel  in  the  Morning  Herald  on 
the  Duke  of  Richmond,  Lord  Mansfield  told  Mr.  Erskine  the 
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moment  he  touched  upon  it  in  his  speech  to  the  jury,  that  it 
" was  strange  he  should  be  contesting  points  now,  which  the 
greatest  lawyers  in  the  court  had  submitted  to  for  years  before 
he  was  bom."  The  jury,  however,  acquitted  Mr.  Dudley  and 
Mr.  Erskinc  continued  to  oppose  the  false  doctrine,  which  was 
at  last  so  completely  exposed  and  disgraced  by  the  following 
speeches  in  this  cause,  that  Mr.  Fox  thought  the  time  at  last 
ripe  for  the  introduction  of  the  Libel  Bill,  which  he  moved 
soon  after  in  the  House  of  CoramoDs,  and  was  seconded  by  Mr. 
Erskine.  The  merits  of  this  most  excellent  statute,  which  re- 
deemed and  established  forever  the  liberty  of  the  press,  and  the 
rights  of  British  juries,  will  be  more  easily  explained  and  bet- 
ter understood  by  perusing  the  following  speeches,  which  pro- 
duced at  the  time  a  perfect  unanimity  on  the  subject. 


MR  JUSTICE  BULLER，S  CHAKGE. 


Gentlemen  of  the  Jury  :  This  is  an  indict- 
ment against  William  Shipley,  for  publishing  the 
pamphlet  which  you  have  heard,  and  which  the 
indictment  states  to  be  a libel. 

The  defendant  has  pleaded  that  he  is  not  guilty  ； 
and  whether  he  is  guilty  oi  the  fact  or  not,  is  the 
matter  for  you  to  decide.  On  the  part  of  the 
prosecution  to  prove  the  publication,  tliey  have 
called  Mr.  Edwards,  who  says  that  the  words 
gentleman  and  farmer  in  the  pamphlet  which  he 
now  produces,  are  the  Dean  of  St.  Asaph's  hand- 
writing.   He  received  the  pamphlet,  which  he  now 
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produces,  from  the  Dean,  with  directions  which  he 
has  also  produced,  and  which  have  been  read  to 
you  ；  those  directions  are  for  him  to  get  it  printed 
with  an  advertisement  affixed  to  it,  which  is  con- 
tained in  that  letter  which  has  been  read,  which 
appears  to  be  dated  the  24th  of  January,  1783; 
and  in  consequence  of  that  letter,  which  desires  him 
to  get  the  inclosed  dialogue  printed,  he  sent  it  to 
Marsh,  a  printer,  according  to  the  directions  con- 
tained in  the  letter.  John  Marsh  says  this  pam- 
phlet was  printed  at  their  office  from  what  waa 
sent  by  Mr.  Edwards.  After  some  copies  were 
struck  off  he  saw  the  Dean  ；  he  told  him  Mr. 
Jones  had  had  several  copies.  The  Dean  seemed 
then  quite  surprised  that  any  stir  should  be  made 
about  it.  William  Jones  is  then  called,  who  says 
he  bought  the  second  pamphlet  produced,  from 
Marsh  in  the  month  of  February,  1783.  He  says 
he  is  the  prosecutor  of  the  indictment  ；  then  he 
told  you  that  he  applied  to  the  treasury  about  the 
prosecution  and  they  did  not  lake  it  up*  This  is 
the  whole  of  the  evidence  for  the  prosecution. 
For  the  defendant,  Edward  Jones  has  been  called, 
who  says,  he  was  a  member  of  the  Flintshire  com- 
mittee ； that  it  was  intended  by  them  to  print  this 
dialogue  in  Welsh  ；  that  the  Dean  said  he  had 
received  the  pamphlet  so  late  from  Sir  William 
Jones,  that  he  had  not  had  time  to  read  it;  he 
says  he  told  the  Dean  that  he  had  collected  the 


230  CHARGE  TO  THE  JURY  ON  THE 


opinions  of  gentlemen,  which  were  that  it  might 
do  harm  ；  after  that  the  Dean  told  him  that  he 
was  obliged  to  him  for  his  information,  that  he 
should  be  sorry  to  publish  anything  that  tended  to 
sedition  ；  and  it  was  for  this  reason  that  it  was  not 
published  in  Welsh.  This  passed  on  the  7th  of 
January,  1783.  Some  time  after,  Mr.  Shipley  said 
he  would  read  it,  to  show  it  was  not  so  seditious, 
but  that  he  would  read  it  with  a  rope  about  his 
neck  ；  and  when  he  had  read  it,  he  gave  his  opin- 
ion he  did  not  think  it  quite  so  bad. 

Mr,  Erskine.  I  ask  your  Lordship's  pardon.  I 
believe  the  witness  said  it  was  at  the  county  meet- 
ing where  the  Dean  said  this. 

3fr.  Jones.  It  was  the  same  day,  the  7th  of 
January.  ' 

Mr,  Justice  Buller,  Yes,  afterwards,  at  the 
county  meeting,  he  said  he  would  read  it  to  show 
it  was  not  so  seditious,  but  that  he  read  it  with  a 
rope  about  his  neck.  When  lie  had  read  it,  he  said 
he  did  not  think  it  so  bad.  Then  he  called  five 
gentlemen  who  spoke  to  his  character.  Sir  Watkyii 
Williams  Wynne  says  he  has  known  the  defendant 
eight  or  nine  years.  He  does  not  think  him  a  man 
likely  to  be  guilty  or  that  which  is  now  imputed  to 
him.  Sir  Roger  Mostyn,  who  is  lord-lieutenant  of 
Flintshire,  says  he  has  known  the  defendant  several 
years  ；  that  he  put  him  into  the  commission  of  the 
peace,  and  appointed  him  a  deputy  lieutenant  ； 
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that  in  his  opinion  he  don't  think  the  defendant 
capable  of  stirring  up  sedition  or  rebellion.  Major 
Williams  savs  he  has  no  reason  to  believe  the 
defendant  capable  of  being  guilty  of  the  crime 
imputed  to  him.  On  the  contrary,  he  thinks  he 
would  be  the  first  that  would  quell  sedition.  Col- 
onel Myddleton  says  he  has  known  the  Dean  of 
St.  Asaph  near  twelve  years  ；  that  he  has  attended 
with  the  Dean  at  private  meetings  of  the  justices, 
and  at  quarter  sessions,  and  in  Lis  jud<?ment  the 
king  has  not  a  better  subject.  Bennet  Williams 
likewise  says  he  has  known  the  Dean  many  years  ； 
that  the  defendant  is  a  peaceable  man,  not  capable 
of  stirring  up  sedition,  and  he  thinks  he  is  as  peace- 
able a  subject  as  any  the  King  has.  Now,  gentle- 
men, this  is  the  whole  of  the  evidence  that  has 
been  given  on  the  one  side  and  the  other.  As  to 
the  several  witnesses  who  have  been  called  to  give 
Mr.  Shipley  the  character  of  a  quiet  and  peaceable 
man,  not  disposed  to  stir  up  sedition,  that  cannot 
govern  the  present  case,  for  the  question  for  you 
to  decide  is  whether  he  is  or  is  not  guilty  of  pub- 
lishing this  pampnlet. 

You  have  heard  a  great  deal  said  which  really 
does  not  belong  to  the  case,  and  a  part  oi it  has 
embarrassed  me  a  good  deal  in  what  manner  to 
treat  it.  I  cannot  subscribe  to  a  great  deal I  have 
heard  from  the  defendant's  counsel,  but  I  do  readily 
admit  the  truth  and  wisaom  of  that  proposition 
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which  he  stated  from  Mr.  Locke,  that  "  wlierevcr 
the  law  ends,  tyranny  begins."  The  question  then 
is,  what  is  the  law  as  applicable  to  this  business  ？ 
and,  to  narrow  it  still  more,  what  is  the  law  in 
this  stage  of  the  business  ？  You  have  been  pressed 
very  much  by  the  counsel,  and  so  have  I  also,  to 
give  an  opinion  upon  the  question  whether  this 
pamphlet  is  or  is  not  a libel.  Ueijtlemen,  it  is 
my  happiness  that  I  find  the  law  so  well  and  so 
fully  settled,  that  it  is  impossible  for  any  man  who 
means  well  to  doubt  about  it  ；  and  the  counsel  for 
the  defendant  was  so  conscious  that  the  law  was  so 
settled  that  he  himself  stated  what  he  knew  must 
be  the  answer  whicn  he  would  receive  from  me : 
that  is,  that  the  matter  appears  upon  the  record  ； 
and  as  such,  it  is  not  for  me,  a  single  judge  sitting 
here  at  Nisi  Prius,  to  say  whether  it  is  or  is  not 
a libel.  Those  who  adopt  the  contrary  doctrine 
forget  a little  to  what  lengths  it  would  go  ；  for  if 
that  were  to  be  allowed,  the  obvious  consequence 
would  be  what  was  stated  by  the  counsel  in  reply  ； 
namely,  that  you  deprive  tlie  subject  of  that  which 
is  one  of  his  dearest  birth-rights  ；  you  deprive  him 
of  his  appeal ； you  deprive  him  of  his  writ  of  error  ； 
for  if  I  was  to  give  an  opinion  here  that  it  was  not 
a libel,  and  you  adopted  that,  the  matter  is  closed 
forever.  The  law  acts  equally  and  justly,  as  the 
pamphlet  itself  states  ；  it  is  equal  between  the 
prosecutor  and  the  defendant  ；  and  whatever  ap- 
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pears  upon  the  record  is  not  for  our  decision  here, 
but  may  be  the  subject  of  future  consideration  in 
the  court  out  of  which  the  record  comes  ；  and  after- 
wards, if  either  party  thinks  fit,  they  have  a  right 
to  carry  it  to  the  dernier  resort,  and  have  the 
opinion  of  the  House  of  Lords  upon  it.  And  there- 
fore that  has  been  the  uniform  and  established 
answer,  not  only  in  criminal  but  civil  cases.  The 
law  is  the  same  in  both,  and  there  is  not  a  gentle- 
man round  this  table  who  does  not  know  that  it 
is  the  constant  and  uniform  answer  which  is  given 
in  such  cases.  You  have  been  addressed  by  the 
quotation  of  a  great  many  cases  upon  libels.  It 
seems  to  me  that  that  question  is  so  well  settled 
that  gentlemen  should  not  agitate  it  again  ；  or  at 
least,  when  they  do  agitate  it,  it  should  be  done 
by  stating  fairly  and  fully  what  has  passed  on  all 
sides  ；  not  by  stating  a  passage  or  two  from  a  par- 
ticular case  that  may  be  twisted  to  the  purpose 
that  they  want  it  to  answer.  And  how  this  doc- 
trine ever  comes  to  be  now  seriously  contended  for, 
is  a  matter  of  some  astonishment  to  me,  for  I  do 
not  know  any  one  question  in  the  law  which  is 
more  thoroughly  established  than  that  is.  I  know 
it  is  not  the  language  of  a  particular  set  or  party 
of  men,  because  the  very  last  case  that  has  ever 
arisen  upon  a libel  was  conducted  by  a  very  re- 
spectable and  a  very  honorable  man,  who  is  as 
warm     partisan,  and  upon  the  same  side  of  the 
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question,  as  the  counsel  for  the  defendant,  and  IT 
believe  of  what  is  called  the  same  party.    But  h& 
stated  the  case  in  a  few  words,  whicn 丄 certainly^ 
adopted  afterwards,  and  which  I  believe  no  man. 
ever  doubted  about  the  propriety  of.    That  cas© 
arose  not  three  weeks  ago  at  Guildhall,  upon 
question  on  a iibel ； and  in  stating  the  plaintiff's 
case,  he  told  the  jury  that  there  could  be  but  three 
questions : 

The  first  is,  Whether  the  defendant  is  guilty  of 
publishing  the  libel? 

The  second,  Whether  the  innuendoes  or  the 
averments  made  on  the  record,  are  true? 

The  third,  which  is  a  question  of  law,  Whether 
it  is  a libel  or  not?    Therefore,  said  he,  *the  two 
first  are  the  only  questions  you  have  to  consider  •• 
and  this,  added   he  very  rightly,  is  clear  and 
undoubted  law  ；  it  was  adopted  by  me  as  clear  and 
undoubted  law,  and  it  has  been  so  held  for  consid- 
erably more  than  a  century  past.    It  is  indeed 
admitted  by  the  counsel,  that  upon  great  consider- 
ation it  has  been  so  held  in  one  of  the  cases  lie 
mentioned,  by  a  noble  lord  who  has  presided 
great  many  years,  with  very  distinguished  honor, 
in  the  first  court  of  criminal  justice  in  this  country  ； 
and  It  is  worthy  of  observation,  how  that  case  came 
on.    For  twenty-eight  years  past,  during  which- 
time  we  have  had  a  vast  number  of  prosecutions  in. 


*  Mr.  John  Lee,  then  Attorney-G eneraL 


TRIAL  OF  THE  DEAN  OF  ST.  ASAPH.  235 


different  shapes  for  libels,  the  uniform  and  invari- 
able conduct  of  that  noble  judge  has  been  to  state 
the  questions  as  I  have  just  stated  them  to  you; 
and  though  the  cases  have  been  defended  by 
counsel  not  likely  to  yield  much,  yet  that  point  was 
never  •  found  fault  with  by  them  ；  and  often  as  it 
has  been  enforced  by  the  court,  tliey  never  have 
attempted  yet  by  any  application  to .  set  it  aside  ； 
at  last  it  came  on  in  this  way  ；  the  noble  judge 
himself  brought  it  on  by  stating  to  the  court  what 
his  directions  had  always  been,  with  a  desire  to 
know  whether,  in  their  opinions,  the  direction  was 
right  or  wrong  ？  The  court  was  unanimously  of 
opinion  that  it  was  right,  and  that  the  law  bore  no 
question  or  dispute.  It  is  admitted  by  the  counsel 
likewise,  that  in  tlie  time  that  Lord  Chief  Justice 
Lee  presided  in  the  Oourt  of  King's  Bench  the 
same  doctrine  was  laid  down  as  clear  and  estab- 
lished ； a  sounder  lawyer,  or  a  more  honest  man, 
never  sat  on  the  bench  than  he  was.  But  if  we 
trace  the  question  further  back,  it  will  be  found 
that  about  the  year  1731,  which  I  suppose  has  not 
escaped  the  diligence  of  the  counsel,  another  chief 
justice  held  the  same  doctrine,  and  m  terms  which 
are  more  observable  than  those  in  most  of  the  other 
cases,  because  they  sliow  pretty  clearly  when  and 
how  it  was  that  this  idea  was  first  broached.  That 
was  an  information  against  one  Franklin,  I  think, 
for  publishing  a iibel  called  the  Craftsman.  The 
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then  chief  justice  stated  the  three  questions  to  the 
jury  in  the  same  way  I  mentioned.    He  said，  "  The? 
first  is  as  to  the  feet  of  publication.    Secondly^ , 
Whether  the  averments  in  the  information  are  true 
or  not?  And  thirdly,  Whether  it  is  a libel ？"  Ho 
says,  "There  are  but  two  questions  for  your  consid- 
eration ； the  third  is  merely  a  question  of  law,  witti 
which  you  the  jury  have  nothing  to  do,  as  has  now 
of  late  been  thought  by  some  people  who  ought  to 
know  better  ；  out,"  says  he,  "  we  must  always  take? 
care  to  distinguish  between  matters  of  law  and 
matters  of  fact,  and  they  are  not  to  be  confounded ノ， 
With  such  a  train  of  authorities  it  is  rather  extra- 
ordinary to  hear  that  matter  now  broached  as  a. 
question  which  admits  of  doubt    And  if  they  go 
farther  back  they  will  find  it  still  clearer  ；  for 
about  the  time  oi  the  Revolution  authorities  will  be 
found  which  go  directly  to  the  point.    In  one  of 
them,  which  arose  within  a  year  or  two  from  the 
time  of  the  case  of  the  seven  bishops,  which  the 
counsel  alluded  to,  a  defendant  in  an  information 
for  a libel,  which  was  tried  at  bar,  said  to  the  court, 
" As  the  information  states  this  to  be  a  scandalous 
and  seditious  libel, I  desire  it  may  be  left  to  the 
jury  to  say  whether  it  is  a  scandalous  and  seditious 
libel  or  not."    The  answer  then  given  by  the  court 
was,  "  That  is  matter  of  law  ；  the  jury  are  to  decide 
upon  the  fact;  and  if  they  find  you  guilty  of  the 
fact,  the  court  will  afterwards  consider  whether  it  irf 
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or  not  a libel."  If  one  goes  still  farther  back,  we 
find  it  settled  as  a  principle  which  admits  of  no 
dispute,  and  laid  down  so  early  as  the  reign  of 
Queen  Elizabeth,  as  a  maxim,  that  "ad  qucestionem 
facti  respondent  jurat  ores,  ad  qucestionem  juris  res- 
pondent judices."  And  in  the  case  that  the  coun- 
sel has  thought  fit  to  allude  to  under  the  name  of 
BushelUs  case,  the  same  maxim  is  recognized  by 
the  court  negatively,  "ad  qucestionem  facti  non 
respondent  judices,  ad  qucestionem  legis  non  respon- 
dent juratores  for,  said  the  court  unanimously, 
if  it  be  asked  of  the  jury  what  the  law  is,  they  can- 
not say  ；  if  it  be  asked  of  the  court  what  the  fact 
is,  they  cannot  say. 

Now  so  it  stands  as  to  legal  history  ujx)n  the 
business.  Suppose  there  were  no  authority  at  all, 
can  anything  be  a  stronger  proof  of  the  impro- 
priety of  what  is  contended  for  by  the  counsel  for 
the  defendant  than  what  tliey  have  had  recourse 
to?  You  have  been  addressed,  not  as  is  very  usual 
to  address  a  jury,  which  you  must  know  yourselves 
if  you  have  often  served  upon  them  ；  you  have 
been  addressed  upon  a  question  of  law,  on  which 
they  have  quoted  cases  for  a  century  back.  Now 
are  you  possessed  of  those  cases  in  your  own 
minds?  Are  you  apprised  of  the  distinctions  on 
which  those  determinations  are  founded  ？  Is  it  not 
a little  extraordinary  to  require  of  a  jury  that  they 
should  carry  all  the  legal  determinations  in  their 
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minds  ？    If  one  looks  a little  farther  into  the  con- 
stitution, it  seems  to  me  that  without  recourse  lo 
authorities  it  cannot  admit  of  a  doubt  what  is  the 
mode  of  administering  justice  in  this  country.  The 
judges  are  appointed  to  decide  the  law,  the  juries 
to  decide  the  fact.    How  ？    Both  are  under  the 
solemn  oblicration  of  an  oath  ；  the  judges  are  sworn 
to  administer  the  law  faithfully  and  truly  ；  the 
jury  are  not  so  sworn,  but  to  give  a  true  verdict 
according  to  the  evidence.    Did  ever  any  man  hear 
of  it,  or  was  it  evjer  yet  attemped  to  give  evidence 
of  what  the  law  was?    Ii it  were  done  in  one 
instance  it  must  hold  in  all.    Suppose  a  jury  should 
say  that  which  is  stated  upon  a  record  is  high 
treason  or  murder :  if  the  facts  charged  upon  the 
record  are  not  so,  it  is  the  duty  of  the  court  to  look 
into  the  record,  and  they  are  bound  by  their  oaths 
to  discharge  the  defendant  ；  the  consequence,  if  it 
were  not  so,  would  be,  that  a  man  would  be  liable 
to  be  hanged  who  had  offended  against  no  law  at 
all. 

It  is  for  the  court  to  say  whether  it  is  any  offence 
or  not,  after  the  fact  is  found  by  the  jury.  .It 
would  undoubtedly  liold  in  civil  cases  as  well a3 
criminal,  and  as  the  counsel  for  the  prosecution  has 
said  in  reply,  by  the  same  reason  in  the  case  of  an 
ejectment,  you  might  give  a  verdict  against  law- 
But  was  it  ever  supposed  that  a  jury  was  compe- 
tent to  say  what  is  the  operation  of  a  fine,  or  sl 
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recovery,  or  a  warranty,  which  are  mere  questions 
of  law  ？  Then  the  counsel  says  it  is  a  very  extra- 
ordinary tiling  if  you  have  nothing  else  to  decide 
but  the  fact  of  the  publication,  because  then  the 
jury  are  to  do  nothing  but  to  decide  that  which 
was  never  disputed.  Now  there  is  a  great  deal  of 
art  in  that  argument,  and  it  was  very  ingeniously 
put  by  the  counsel ； but  all  that  arises  from  the 
want  of  distinguishing  how  the  matter  comes  here, 
and  now  it  stands  now.  It  is  not  true  that  the 
defendant  by  the  issue  admits  that  he  ever  pub- 
lished it.  No  ；  upon  the  record  he  denies  it,  but 
when  he  comes  here  he  thinks  fit  to  admit  it.  But 
that  does  not  alter  the  mode  of  trial.  Then  it  is 
asserted,  that  if  you  go  upon  the  publication  only, 
the  defendant  would  be  found  guilty  though  he  is 
innocent.  But  that  is  by  no  means  the  case  ；  and 
it  is  only  necessary  to  see  how  many  guards  the 
law  has  made,  to  show  how  fallacious  the  argument 
is.  If  the  fact  were  that  the  defendant  never  denied 
the  publication,  but  meant  to  admit  it  and  insist 
that  it  was  not  a libel,  he  had  another  way  in 
which  he  should  have  done  it,  a  way  universally 
known  to  the  profession  ；  he  ought  to  have  de- 
murred to  the  indictment,  by  which  in  substance 
he  would  have  said,  I  admit  the  fact  of  publishmsr 
it,  but  deny  that  it  is  any  offence.  But  he  is  not 
precluded  even  now  from  saying  it  is  not  a libel ； 
for  if  the  fact  be  found  by  you  that  he  did  publish 
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the  pamphlet,  and  upon  future  consideration  the 
Court  of  King's  Bench  shall  be  of  opinion  that  it 
is  not  a libel,  he  must  then  be  acquitted.  As  to 
his  coming  here,  it  is  his  own  choice. 

But,  say  the  counsel  farther,  it  is  clear  in  point 
of  law,  that  in  a  criminal  case  the  defendant  can- 
not plead  specially,  therefore  he  might  give  any 
thing  in  evidence  that  would  be  a  justification  if  he 
could  plead  specially,  I  admit  it  ；  but  what  does 
that  amount  to  ？  You  must  plead  matter  of  fact  ； 
you  cannot  plead  matter  of  law,  the  plea  is  bad  if 
you  do  ；  then,  admitting  that  he  could  give  that  in 
evidence  upon  not  guilty,  which  would  in  point  of 
law,  if  pleaded,  amount  to  an  excuse  or  a  defence, 
the  question  still  is,  what  are  the  facts  on  which 
the  defence  is  founded  ？  That  brings  the  case  to 
the  question  of  publication,  for  the  innuendoes  are 
no  more  than  this  ；  the  indictment  says,  that  by 
the  letter  G.  is  meant  gentlemen,  and  by  the  letter 
F.  is  meant  farmer.  Now  the  title  of  this  pamphlet 
is,  "  The  Principles  of  Government,  in  a  Dialogue 
between  a  vientleman  and  a  Farmer."  The  first 
question  is,  whether  the  kjt.  means  gentleman,  and 
the  F.  farmer  ；  the  next  question  is  not  upon  initials 
or  letters  that  may  be  doubtful,  but  whether  the 
King,  written  at  length,  means  the  King  of  lireat 
Britain,  and  whether  the  Parliament  means  the 
Parliament  of  Great  Britain  ；  these  are  points  I 
don't  know  how  to  state  a  question  upon  ；  and  if 
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you  are  satisfied  as  to  the  innuendoes,  the  only  re- 
maining question  of  fact  is  as  to  the  publication. 
Whether  Mr.  Edward  Jones's  evidence  will  or  will 
not  operate  in  mitigation  of  punishment,  is  not  a 
question  for  me  to  give  an  opinion  upon,  because 
it  k  not  for  me  to  inflict  the  punishment,  if  the 
defendant  is  found  guilty.  But  upon  this  evidence 
it  stands  thus  ；  the  Dean  had  thoughts  of  printing 
the  pamphlets  in  Welsh,  but  upon  what  was  saia  to 
him  by  Mr.  Jones,  and  other  gentlemen,  his  frienrls, 
he  declined  it,  but  he  afterwards  pubUshed  it  in 
English  ；  for  this  conversation  is  sworn  by  Jones 
to  be  on  the  7th  of  January,  and  not  till  the  24th 
of  January  does  he  send  tnis  letter  to  Edwards 
with  the  pamphlet,  desiring  that  it  might  be  pub- 
lished ； therefore  there  is  no  contradiction  as  to 
the  publication  ；  and  if  you  are  satisfied  of  this  in 
point  of  fact,  it  is  my  duty  to  tell  you  in  point  of 
law  you  are  bound  to  find  the  defendant  guilty. 丄 
wish  to  be  as  explicit  as  I  can  in  the  directions 丄 
give,  because, il  I  err  in  any  respect,  it  is  open  to 
the  defendant  to  have  it  corrected.  As  far  as  it  is 
necessary  to  give  any  opinion  in  point  of  law  upon 
the  subject  of  the  trial, I  readily  do  it  ；  beyond 
that  I  don't  mean  to  say  a  word,  because  it  is  not 
necessary  nor  proper  here,  in  a  future  stage  of 
the  business,  if  the  defendant  is  found  guilty,  he 
will  have  a  right  to  demand  my  opinion  ；  and  if 
ever  that  happens,  it  is  my  duty  to  give  it,  and 
16 
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then  I  will ； but  till  that  happens  I  do  not  think 
it  proper,  or  by  any  means  incumbent  upon  one 
who  sits  where  I  do,  to  go  out  of  the  case  to  give 
an  opinion  upon  a  subject,  whicn  the  present  stage 
of  the  case  does  not  require  ；  therefore  I  can  only 
say,  that  if  you  are  satisfied  that  the  defendant  did 
publish  this  pamphlet,  and  are  satisfied  as  to  the 
truth  of  the  innuendoes,  in  point  of  law  you  ought 
to  find  him  guilty  ；  if  you  thmK  they  are  not  true, 
you  will  of  course  acquit  him. 

The  jury  withdrew  to  consider  of  their  verdict, 
and  in  about  half  an  hour  returned  again  into 
court. 

Associate.  Gentlemen,  do  you  find  the  defen- 
dant guilty  or  not  guilty  ？ 

Foreman,    viuilty  of  publishing  only. 

31r.  Erskine.  You  find  him  guilty  of  publish- 
ing only  ？ 

ji  juror,    viuilty  only  of  publishing. 

Mr.  Justice  Buller.  I  believe  that  is  a  verdict 
not  quite  correct.  You  must  explain  that  one  way 
or  the  other  as  to  the  meaning  of  the  innuendoes. 
The  indictment  has  stated  that  G.  means  gentle- 
man, F.  farmer  ；  the  King,  the  King  of  Great 
Britain,  and  the  Parliament,  the  Parliament  of 
Great  Britain. 

One  of  the  Jury.    We  have  no  doubt  of  that. 
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Mr.  Justice  Butter,  If  you  find  him  guilty  of 
publishing,  you  must  not  say  the  word  only. 

Mr.  Erskine.  By  that  they  mean  to  find  there 
was  no  sedition. 

A  Juror.  We  only  find  him  guilty  of  puDlisn- 
ing.    We  do  not  find  anything  else. 

Mr.  Erskine.  I  beg  your  Lordship's  pardon 
with  great  submission.  I  am  sure  I  mean  nothing 
that  is  irregular.  I  understand  they  say,  we  only 
find  him  guilty  of  publishing. 

A  Juror.    Certainly,  that  is  all  we  do  find. 

Mr.  Broderick.  They  have  not  found  that  it  is 
a  libel  of  and  concerning  the  king  and  his  govern- 
ment. 

3Ir.  Justice  Buller.  If  you  only  attend  to  what 
is  said,  there  is  no  question  or  doubt.  If  you  are 
satisfied  whether  the  letter  G.  means  Gentlemen, 
whether  F.  means  farmer,  the  King  means  the 
King  of  Great  Britain,  the  Parliament  the  Parlia- 
ment of  Great  Britain,  if  they  are  all  satisfied  it  is 
so,  is  there  any  other  innuendo  in  the  indictment. 

Mr.  Leycester.  Yes,  there  is  one  more  upon  the 
word  votes. 

3fr.  Erskine.  When  the  jury  came  into  court, 
they  gave,  in  the  hearing  of  every  man  present, 
the  very  verdict  that  was  given  in  the  case  of  the 
King  against  Woodfall ； they  said,  guilty  of  pub- 
lishing only,  vientlemen,  I  desire  to  know  whether 
you  mean  the  word  only  to  stand  in  your  verdict  ？ 
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One  of  the  Jurors.  Certainly. 

Another  Juror,  Certainly, 

Mr.  Justice  Buller.  Gentlemen,  if  you  add  the 
word  only,  it  will  be  negativing  the  innuendoe&  ； 
it  will  be  negativing  that  by  the  word  King  it 
means  King  of  Great  Britain  ；  by  the  word  Parlia- 
ment, Parliament  of  Great  Britain  ；  by  the  letter 
F.  it  means  farmer,  and  G.  gentlemen  ；  that,  I 
understand,  you  do  not  mean. 

A  Juror.  No. 

3Ir.  Erskine.  My  lord, 丄 say  that  will  have  the 
effect  of  a  general  verdict  of  guilty.  I  desire  the 
verdict  may  be  recorded.  I  desire  your  lordship, 
sitting  here  as  judge,  to  record  the  verdict  as  given 
by  the  jury.  If  the  jury  depart  from  the  word 
only,  they  alter  their  verdict.  • 

3Ir.  Justice  BuUer.  I  will  take  the  verdict  as 
they  mean  to  give  it  ；  it  shall  not  be  altered. 
Gentlemen,  if  I  understand  you  right,  your  verdict 
•is  this,  you  mean  to  say  guilty  of  publishing  this 
libel ？ 

A  Juror.  No  ；  the  pamphlet  ；  we  do  not  decide 
upon  its  being  a libel.  • 

Mr.  Justice  Bidler.  You  say  he  is  sruilty  of 
publisxiing  the  pamphlet,  and  that  the  meaning  of 
the  innuendoes  is  as  stated  in  the  indictment, 

A  Juror.  Certamiy. 

3Ir.  JErskine.  Is  the  word  only  to  stand  part  of 
your  verdict  ？ 
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A  Juror.  Certainly. 

Mr.  JErskine,    Then  I  insist  it  shall  be  recorded. 

Mr.  Justice  BuUer.  Then  the  verdict  must  be 
misunderstood  ； let  me  understand  the  jury. 

Mr.  Erskine.  The  jury  do  understand  their 
verdict. 

Mr.  Justice  Buller.  Sir,  I  will  not  be  inter- 
rupted. 

Mr.  Erskine,  I  stand  here  as  an  advocate  for  a 
brother  citizen,  .and  I  desire  that  the  word  only 
may  be  recorded. 

Mr.  Justice  Buller.  Sit  down,  sir.  Remember 
your  duty,  or  I  shall  be  obliged  to  proceed  in 
another  manner. 

Mr.  Erskine.  Your  lordship  may  proceed  in  what 
manner  you  think  fit  ；  I  know  my  duty  as  well  as 
your  lordship  knows  yours.  I  shall  not  alter  my 
conduct. 

3fr.  Justice  Buller.  Gentlemen,  if  you  say 
guilty  of  publishing  only,  you  negative  the  mean- 
ing of  the  particular  words  I  have  mentioned. 

A  Juror,    Then  we  beg  to  go  out. 

Mr.  Justice  Buller.  If  you  say  guilty  of  pub- 
lishing only,  the  consequence  is  this,  that  you  nega- 
tive the  meaning  of  the  different  words  I  men- 
tioned to  you.  That  is  the  operation  of  the  word 
only.  They  are  endeavoring  to  make  you  give  a 
verdict  in  words  different  from  what  you  mean. 
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A  Juror.  We  should  be  very  glad  to  be  in- 
formed how  it  will  operate  ？ 

Mr.  Justice  Buller.  If  you  say  nothing  more 
but  find  him  guilty  of  publishing,  and  leave  out 
the  word  only,  the  question  of  law  is  open  upon 
the  record,  and  they  may  apply  to  the  vJourt  of 
King's  Bench,  and  move  in  arrest  of  judgment 
there.  If  they  are  not  satisfied  with  the  opinion 
of  that  court,  either  party  has  a  right  to  go  to  the 
House  of  Lords,  if  you  find  nothing  more  than  the 
simple  fact  ；  but  if  you  add  the  word  only,  you  do 
not  find  all  the  facts;  you  do  not  find  in  fact  that 
the  letter  G.  means  gentlemen  ；  that  F.  means  far- 
mer ； the 丄、 mg,  the  King  of  Great  Britain  ；  and 
Parliament,  the  Parliament  of  Great  Britain. 

A  Juror.    We  admit  that. 

Mr.  Justice  Buller.  Then  you  must  leave  out 
the  word  only. ' 

3Ir.  Erskine.  I  beg  pardon.  I  beg  to  ask  your 
lordship  this  question.  Whether,  if  the  jury  find 
him  guilty  of  publishing,  leaving  out  the  word 
only,  and  if  the  judgment  is  not  arrested  by  the 
Court  of  King's  Bench,  whether  the  sedition  does 
not  stand  recorded  ？ 

Jfr.  Justice  Buller.  No,  it  does  not,  unless  the 
pamphlet  be  a libel  in  point  of  law. 

Mr.  Erskine.  True;  but  can  I  say  that  the 
defendant  did  not  publish  it  seditiously,  if  judg- 
ment is  not  arrested,  but  entered  in  the  record  ？ 
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3fr.  Justice  BuUer,  I  say  it  will  not  stand  as 
proving  the  sedition.  Gentlemen,  I  tell  it  you  as 
law,  and  this  is  my  particular  satisfaction,  as  I  told 
you  when  summing  up  the  case  ；  if  in  what  I  now 
say  to  you  I  am  wrong  in  any  instance,  they  have 
a  right  to  move  for  a  new  trial.  The  law  is  this  : 
if  you  find  him  guilty  of  publishing,  without  say- 
ing more,  the  question  whether  libel  or  not  is  open 
for  the  consideration  of  the  court 

A  Juror.    That  is  what  we  mean. 

Mr.  Justice  Bidler.  Li  you  say,  guilty  of  pub- 
lishing only,  it  is  an  incomplete  verdict,  because  of 
the  word  only. 

A  Juror.  We  certainly  mean  to  leave  the  mat- 
ter of  libel  to  the  court 

3 丄 r.  ^rskine.    Do  you  find  sedition  ？ 

A  Juror,  No  ；  not  so.  We  do  not  give  any 
verdict  upon  it. 

Mr,  Justice  Buller.  I  speak  from  adjudged 
cases,  I  will  take  the  verdict  when  you  understand 
it  yourselves  in  the  words  you  give  it  ；  if  you  say 
guilty  of  publisning  only,  there  must  be  another 
trial, 

A  Juror.  We  did  not  say  bo  ；  only  guilty  of 
publishing, 

Mr.  Erskine.    Will  your  lordship  allow  it  to  be 
recorded  thus,  only  guilty  of  publishing  ？ 
Mr.  Justice  Buller.    It  is  misunderstood. 
Mr.  Erskine.    The  jury  say,  only  guilty  of  pub- 
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lishing.  Once  more,  I  desire  that  that  erdict  may 
be  recorded. 

Mr,  Justice  Buller.  If  you  say  only  guilty  of 
publishing,  then  it  is  contrary  to  the  iunuendoes  ； 
II  you  think  the  word  King  means  the  King  of 
Great  Britain  ；  the  word  Parliament,  the  Parlia- 
ment of  Great  Britain  ；  the  G.  means  gentleman  ； 
and  the  F.  farmer;  you  may  say  this,  guilty  of 
publisning  ；  but  whether  a libel  or  not.  the  jury 
do  not  find. 

A  Juror.  Yes. 

Mr.  JErskine.  I  asked  this  question  of  your 
Lordship  in  the  hearing  of  the  jury,  whether,  upon 
the  verdict  you  desire  them  to  find,  the  sedition 
which  they  have  not  found,  will  not  be  inferred  by 
the  court  if  judgment  is  not  arrested  ？ 

Mr.  Justice  Buller.  Will  you  attend  ？  Do  you 
give  it  in  this  way,  guilty  of  the  publication,  but 
whether  a libel  or  not,  you  do  not  find  ? 

A  Juror.  We  do  not  find  it  a libel,  my  lord  ； 
we  do  not  decide  upon  it. 

il/r.  JErskine.    They  find  it  no  libel. 

Mr.  Justice  Buller.  You  see  what  is  attempted 
to  be  done. 

Mr.  Erslcine.  There  is  nothing  wrong  attempted 
upon  my  part.  I  ask  this  once  again  iu  the  hear- 
ing of  the  jury  ；  and  I  desire  an  answer  from  your 
lordship  as  judge,  whether  or  no,  when 丄 come  to 
move  in  arrest  of  judsrment,  and  the  court  enter 
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up  judgment,  and  say  it  is  a libel,  whether  I  can 
afterwards  say,  in  mitigation  of  punishment,  the 
defendant  was  not  guilty  of  publishing  it  with  a 
seditious  intent,  when  he  is  found  guilty  of  pub- 
lishing it  in  manner  and  form  as  stated  ；  and 
whether  the  jury  are  not  thus  made  to  find  him 
guilty  of  sedition,  when  in  the  same  moment  they 
say  they  did  not  mean  to  do  so.  Gentlemen,  do 
you  find  him  guilty  of  sedition  ？ 

A  Juror.    We  do  not,  neither  one  or  the  other. 

Mr.  Justice  Buller.    Take  the  verdict 

Associate.  You  say,  guilty  of  publishing  ；  but 
whether  a libel  or  not  you  do  not  find  ？ 

A  Juror.    That  is  not  the  verdict. 

Mr,  Justice  Buller.  You  say,  guilty  of  publish- 
ing, but  whether  a libel  or  not  you  do  not  find  ；  is 
that  your  meaning  ？ 

A  Juror.    That  is  our  meaning. 

One  of  the  counseL  Do  you  leave  the  intention 
to  the  court, 

A  Juror.  Certainly. 

Mr.  Cowper.  The  intention  arises  out  of  the 
record. 

Mr.  Justice  Buller.  And  unless  it  is  clear  upon 
record  there  can  be  no  judgment  upon  it, 

Ilr  Bearcroft.  You  mean  to  leave  the  law 
where  it  is? 

A  Juror.  Certainly. 
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ilr.  Justice  Buller.  The  first  verdict  ^as  as 
clear  as  could  be,  they  only  wanted  it  to  be  con- 
founded. 


On  the  8th  of  November,  the  second  day  of  the  ensuing 
term,  Mr.  Erskine  moved  the  Court  of  King's  Bench  to  set 
aside  the  verdict,  for  the  misdirection  of  the  judge  in  the  fore- 
going charge  to  the  jury,  and  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial.  There  was  do  short- 
hand writer  in  court,  except  a  gentleman  employed  by  the  edi- 
tors of  the  Morning  Herald,  from  which  paper  of  the  succeed- 
ing day  the  following  speech  of  Mr.  Erskine  was  taken. 


Mr.  EIISKINE*S  SPEECH,  delivered  in  the  CouH  of  King's 
Bench,  on  Monday,  the  Sth  of  November,  1784,  on  his  mo- 
tion for  a  new  trial  in  defence  of  the  DEAN  of  ST. 
ASAPH. 

Mr.  Erskine  began  by  stating  to  the  court  the 
substance  of  the  indictment  against  the  Dean  of 
St.  Asaph,  which  charged  the  publication  with  an 
intention  to  incite  the  people  to  subvert  the  gov- 
ernment by  armed  rebellion  ；  the  mere  evidence  of 
the  publication  of  the  dialogue  which  the  prose- 
cutor had  relied  on  to  establish  that  malicious 
intention,  and  the  manner  in  which  the  defendant 
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Lad,  by  evidence  of  his  real  motives  for  publishing 
it，  as  contained  in  the  advertisement,  rebutted  the 
truth  of  the  evidence  charged  by  the  indictment. 

He  then  stated  the  substance  of  his  speech  to 
the  jury  at  Shrewsbury,  maintaining  the  legality 
of  the  dialogue,  the  right  of  the  jury  to  consider 
that  legality,  the  injustice  of  a  verdict  affixing  the 
epithet  of  guilty  to  a  publication,  without  first  con- 
sidering whether  the  thing  published  contained 
any  guilt  ；  and,  above  all,  the  right  which  the  jury 
unquestionably  had,  even  upon  the  authority  of 
tliose  very  cases  urged  against  his  client,  to  take 
the  evidence  into  consideration,  by  which  the  de- 
fendant sought  to  exculpate  himself  from  the  sedi- 
tious intention  charged  by  the  indictment. 

He  said  that  the  substance  of  Mr.  Jones'  evidence 
was,  that  it  had  been  the  intention  of  the  Flintshire 
committee  to  translate  the  dialogue  into  Welsh  ； 
that  it  was  delivered  to  him  to  give  to  a  Mr.  Lloyd 
for  that  purpose  ；  that  the  Dean  had  just  then  re- 
ceived it  from  Sir  William  Jones,  and  had  not  Lad 
time  to  read  it  before  he  delivered  it  to  the  wit- 
ness. Some  days  after,  Mr.  Jones  wrote  to  the 
Dean,  telling  him  that  he  had  collected  the  opin- 
ions of  some  gentlemen  that  the  translation  of  it 
into  Welsh  might  do  harm.  The  Dean's  answer 
(who  had  never  then  read  the  thing  himself)  was 
this :  "  I  am  very  much  obliged  to  you  for  what 
you  have  communicated  respecting  the  paraphloL 
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I  should  be  exceedingly  sorry  to  publish  anything 
that  should  tend  to  sedition."  Mr.  Erskine  contended 
that  this  was  no  admission  on  the  Dean's  part  that 
he  thought  it  seditious,  for  he  had  never  read  it  ； 
but  that  his  conduct  showed  that  he  was  not  sedi- 
tiously inclined,  since  he  stopped  the  publication 
even  in  compliance  with  the  affected  scruples  of 
men  whom  he  found  out,  on  reading  it,  to  be  both 
wicked  and  ignorant  ；  and  the  translation  of  it  into 
Welsh  was  accordingly  dropped. 

Mr.  Jones  had  further  said  that  many  persons 
afterwards,  and  particularly  Mr.  Fitzmaurice,  made 
very  free  with  the  Dean's  character  for  having 
entertained  an  idea  of  translating  it  into  Welsh. 
It  was  publicly  mentioned  at  the  general  meeting 
of  the  county,  and  many  opprobrious  epithets  being 
fastened  on  the  dialogue  itself,  the  Dean  said: 
"I  am  now  called  upon  to  show  that  it  is  not  sedi- 
tious, and  I  read  it  with  a  rope  about  my  neck," 

MR.  ERSKINE  THEX  SPOKE  AS  FOLLOWS  VERBATIM, 

My  Lord,  although  this  is  not  the  place  for  any 
commentary  on  the  evidence,  I  cannot  help  remark- 
ing that  this  expression  was  strong  proof  that  the 
Dean  did  not  think  it  seditious  ；  for  it  is  absurd  to 
suppose  that  a  man,  feeling  hurt  at  the  accusation 
of  sedition,  should  say,  I  am  now  called  upon  to 
show  I  am  not  seditious,  and  then  proceed  to  read 
that  aloud  which  he  felt  and  believed  to  contain 


MOTION  FOR  A  NEW  TRIAL 


253 


sedition.  The  words  which  follow,  "  I  read  it  with 
a  rope  about  my  neck,"  confirm  this  construction. 
The  obvious  sense  of  which  is:  I  am  now  called 
upon  to  show  that  this  dialogue  is  not  seditious  ；  it 
has  never  been  read  by  those  who  call  it  so; 1 will 
read  it  in  its  own  vindication,  and  in  mine  ；  "  I 
read  it  with  a  rope  about  my  neck  ；"  that  is,  if  it 
be  treasonable,  as  is  asserted,  it  is  a  misdemeanor 
to  read  it  ；  but  I  am  so  convinced  of  its  innocence 
that  I  read  it  notwithstanding ~ meo  periculo. 

The  only  part  of  Mr-  Jones'  evidence  which 
remains,  is  as  follows :  I  asked  him,  "  Did  you 
collect,  from  what  the  Dean  said,  that  his  opinion 
was  that  the  dialogue  was  constitutional  and 
legal?"  His  answer  was，  " Undoubtedly.  The 
Dean  said.  Now  I  have  read  this,  I  do  not  think  it 
so  bad  a  thing  ；  and  I  think  we  ought  to  publish 
it  in  vindication  of  the  committee."  The  question 
and  answer  must  be  taken  in  fairness  together. 
The  witness  was  asked,  if  he  collected  from  the 
Dean  that  he  thought  it  innocent  and  constitu- 
tional, and  the  first  term  in  the  answer  is  decisive 
that  the  witness  did  not  merely  think  it  less  crimi- 
nal than  it  baa  been  supposed,  but  perfectly  consti- 
tutional ； for  he  says,  "  L  naoubtedly  I  collected 
that  he  thought  so."  The  Dean  said  he  thought 
he  ought  to  publish  it  in  vindication  of  the  com- 
mittee ； and  it  is  repugnant  to  common  sense  to 
believe  that  if  the  Dean  had  supposed  the  dialogue 
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in  any  degree  criminal  he  would  have  proposed  to 
publish  it  himself  in  vindication  of  a  former  inten- 
tion of  publication  by  the  committee.  It  would 
have  been  a  confirmation,  not  a  refutation,  of  the 
charge. 

The  learned  judge  after  reciting  the  evidence, 
which  I  have  just  been  stating,  (merely  as  a  matter 
of  form,  since  afterwards  it  was  laid  wholly  out  of 
the  question),  began  by  telling  the  jury  that  he 
was  astonished  at  a  great  deal  he  Had  heard  from 
the  defendant's  counsel ； for  that  he  did  not  know 
any  one  question  of  law  more  thoroughly  settled 
than  the  doctrine  of  Jibeis,  as  he  proposed  to  state 
it  to  them.  It  then  became  my  turn  to  be  aston- 
ished. Mr.  Justice  Buller  then  proceeded  to  state, 
that  what  had  fallen  from  me,  namely,  that  the 
jury  had  a  right  to  consider  the  iibel,  was  only  the 
language  of  a  party  in  this  country  ；  but  that  the 
contrary  of  their  notions  was  so  well  established, 
that  no  man  who  meant  well  could  doubt  concern- 
ing it. 

It  appeared  afterwards  that  Mr.  Lee  and  myselt 
were  members  of  this  party,  though  my  friend  was 
charged  with  having  deserted  his  colors;  as  he 
was  the  first  authority  that  was  cited  against  me  ； 
and  what  rendered  the  authority  more  curious,  the 
learned  judge  mentioned  that  he  had  delivered  his 
dictum  at  liuildhall  as  counsel  for  a  plaintiff,  when 
these  doctrines  might  have  been  convenient  for  the 
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interests  of  Lis  client,  and  therefore,  no  evidence  of 
his  opinion.  This  quotation,  however,  had  per- 
haps more  weight  with  the  jury  than  all  that  fol- 
lowed, and  certainly  the  novelty  of  it  entitled  it  to 
attention. 

I  hope,  however,  the  sentiments  imputed  to  my 
friend  were  not  necessary  upon  that  occasion  ；  if 
they  were,  his  client  was  betrayed  ；  for  I  was 
myself  in  the  cause  alluded  to,  and  I  take  upon  me 
to  affirm,  that  Mr.  Lee  did  not,  directly  or  indi- 
rectly, utter  any  sentiment  in  the  most  remote 
degree  resembling  that  which  the  learned  judge 
was  pleased  to  impute  to  him  for  the  support  of  his 
charge.  This  I  shall  continue  to  affirm,  notwith- 
standing the  judge's  declaration  to  the  contrary, 
until I  am  contradicted  by  Mr.  Lee  himself,  who  is 
here  to  answer  me  if  I  misrepresent  him.  [Mr. 
Lee  confirmed  Mr.  Erskine  by  reraainiiig  silent. J 

The  learned  judge  then  said,  that  as  to  whether 
the  dialogue,  which  was  the  subject  of  prosecution, 
was  criminal  or  innocent,  he  should  not  even  hint 
an  opinion  ；  for  that  if  he  should  declare  it  to  be 
no  libel,  and  the  jury,  adopting  that  opinion,  should 
acquit  the  defendant,  he  should  thereby  deprive  the 
prosecutor  of  his  right  of  appeal  upon  the  record, 
which  was  one  of  the  dearest  birthrights  of  the  sub- 
ject. That  the  law  was  equal  as  between  the  pro- 
secutor and  defendant  ；  and  that  there  was  no  dif- 
ference between  criminal  and  civil  cases.    I  am 
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desirous  not  to  interrupt  the  state  of  the  trial  by 
observations  ；  but  cannot  help  reiftarking,  that  jus- 
tice to  the  prosecutor  as  standing  exactly  in  equal 
scales  with  a  prisoner,  and  in  the  light  of  au 
adverse  party  in  a  civil  suit,  was  the  first  reason 
given  by  the  learned  judge,  why  the  jury  should 
at  all  events  find  the  defendant  guilty,  without 
iiiv.estigating  his  guilt.  This  was  telling  the  jury 
in  the  plainest  terms,  that  they  could  not  find  a 
general  verdict  in  favor  of  the  defendant,  without 
an  act  of  injustice  to  the  prosecutor  ；  who  would 
be  shut  out  by  it  《rom  his  writ  of  error,  which  ne 
was  entitled  to  by  law,  and  which  was  the  best 
birthright  of  the  subject  It  was,  therefore,  an 
absolute  denial  of  the  right  of  the  jury,  and  of  the 
judge  also,  as  no  right  can  exist,  which  necessarily 
works  a  wrong  in  the  exercise  oi it.  If  the  pro- 
secutor had,  by  law,  a  right  to  have  the  question 
on  the  record,  the  judge  and  jury  were  both  tied 
up  at  the  trial ； the  one  from  directing,  and  the 
other  from  finding  a  verdict  which  disappointed 
that  right. 

If  the  prosecutor  had  a  right  to  have  the  ques- 
tion upon  the  record,  for  the  purpose  of  appeal,  by 
the  jury's  confining  themselves  to  the  fact  of  publi- 
cation, which  would  leave  that  question*  open,  it  is 
impossible  to  say  that  the  jury  had  a  right  like- 
wise to  judge  of  the  question  of  libel,  and  to  acquit 
the  defendant,  whicn  would  deprive  the  prosecutor 
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of  that  right  There  cannot  be  contradictory 
rights,  the  exercise  of  one  destroying  and  annihil- 
ating the  other.  I  shall  discuss  this  new  claim  of 
the  prosecutor  upon  a  future  occasion  ；  for  the  pre- 
^:ent,  I  will  venture  to  say,  that  no  man  has  a  right, 
a  property,  or  a  beneficial  interest  in  the  punish- 
ment of  another.  A  prosecution  at  the  instance 
of  the  crown  has  public  justice  alone,  and  not 
private  vensreance,  for  its  object  ；  in  prosecutions 
for  murder,  and  felonies,  and  most  other  misde- 
meanors, the  prosecutors  can  have  no  sucli  pretence, 
since  the  record  does  not  comprehend  the  offence. 
Why  he  should  have  it  in  the  case  of  a  nbei, I 
would  gladly  be  informed. 

The  learned  judge  then  stated  your  lordship's 
uniform  practice,  in  trying  libels,  for  eight  and 
twenty  years,  the  acquiescence  of  parties  and  their 
counsel,  and  the  ratification  of  the  principle  by  a 
judgment  of  tlie  court,  in  the  case  of  the  King 
against  Woodfall.  He  likewise  cited  a  case,  which, 
he  saia,  Happened  within  a  year  or  two  of  the  time 
of  the  seven  bishops,  in  which  a  defendant  indicted 
for  a  seaitioiis  libel,  desired  it  might  be  left  to  the 
jury,  whether  the  paper  was  seditious  ；  but  that 
the  court  said;  the  jury  were  to  decide  upon  the 
fact  ；  and  that  if  they  found  him  guilty  of  the  fact, 
the  court  would  afterwards  decide  the  question  of 
libel.    The  learned  judge  then  cited  the  maxim, 

ad  quceationem  facti  respondent  juraiores,aa  ouccs- 
17 
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tionem  juris  respondent  judices,  and  said,  that 
maxim  had  been  confirmed  in  the  sense  he  put  on 
it  in  the  very  case  of  Bushnell,  on  which  I  had  relied 
so  much  for  the  contrary  position. 

Thte  learned  judge,  after  honoring  some  of  my 
arguments  with  answers,  and  saying  again,  in 
stronger  terms  than  before,  that  there  was  no  dif- 
ference between  the  province  of  the  jury  in  civil 
and  criminal  cases,  notwithstanding  the  universal 
use  of  the  general  issue  instead  of  special  pleadings, 
told  the  jury,  that  if  they  believed  that  G.  meant 
gentleman,  and  F.  meant  farmer,  the  matter  for 
their  consideration  was  reduced  to  the '  simple  fact 
of  publication. 

The  court  will  please  to  recollect,  that  the 
advertisement,  explaining  the  Dean's  sentiments 
concerning  the  pamphlet,  and  his  motives  for  the 
publication  of  it  in  English,  after  it  had  been  given 
up  in  Welsh,  had  been  read  in  evidence  to  the 
jury  ；  that  Mr.  Jones  had  been  likewise  examined 
to  the  same  effect,  to  induce  the  jury  to  believe  the 
advertisement  to  have  been  prefixed  to  it  bona  fidr, 
and  to  have  spoken  the  genuine  sentiments  and 
motives  of  the  publisher  ；  and  that  several een tie- 
men,  of  the  first  character,  in  the  Dean's  neighbor- 
hood, in  Wales,  had  been  called  to  speak  to  his 
general  peaceable  depoirtment,  in  order  to 
strengthen  that  proof,  and  to  resist  the  assent  of 
the  jury  to  the  principal  averment  in  the  informa- 
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tion,  viz.,  that  the  defendant  published,  intending 
to  excite  a  revolution  in  the  government,  by  armed 
rebellion.  Whether  all  this  evidence,  given  for 
the  defendant,  was  adequate  to  its  purpose,  is 
foreign  to  the  present  inquiry.  I  think  it  was. 
But  my  objection  is,  that  no  part  of  it  was  left  to 
the  consideration  of  the  jury,  who  were  the  judges 
of  it.  As  to  the  advertisement,  which  was  part  of 
the  pamphlet  itself,  the  learned  judge  never  even 
named  it,  but  as  part  of  the  prosecutor's  proof  of 
the  publication,  though  I  had  read  it  to  the  jury, 
and  insisted  upon  it  as  sufficient  proof  of  the 
defendant's  intention,  and  had  called  Mr.  Jones  to 
confirm  the  construction  I  put  upon  it. 

As  to  Mr.  Jones'  testimony,  Mr.  Justice  Buller 
said,  "  Whether  his  evidence  will  or  will  not  ope- 
rate in  mitigation  of  punishment,  is  not  a  question 
for  me  to  give  an  opinion  upon."  And  he  further 
declared,  that  if  the  jury  were  satisfied  as  to  the 
fact  of  the  publication,  they  were  bound  to  find  the 
defendant  guilty.  As  to  the  evidence  of  character, 
it  was  disposed  of  in  the  same  manner.  Mr.  Justice 
Buller  said,  "As  to  the  several  witnesses  who  have 
been  called  to  give  Mr.  Shipley  the  character  of  a 
peaceable  man,  not  disposed  to  stir  up  sedition, 
that  cannot  govern  the  present  question  ；  for  the 
question  you  are  to  decide  on  is,  whether  he  be  or 
be  not  guilty  of  publisning  this  pamphlet." 

The  charge,  therefore,  contained  an  express 
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exclusion  of  the  rignt  of  the  jury  to  consider 
the  evidence  offered  by  the  defendant  to  rebut 
the  inference  of  sedition  arising  from  the  fact  of 
publication. 

The  learned  judge  repeated  the  same  doctrine  at 
the  end  of  his  charge,  entirely  removing  from  the 
jury  the  consideration  of  the  whole  of  the  defend- 
ant's evidence,  and  concluded  by  telling  them 
" That  if  they  were  satisfied  as  to  the  truth  of  the 
innuendoes  and  the  fact  of  publication,  they  were 
bound  to  find  the  defendant  guilty."  The  jury 
retired  to  consider  of  this  charge,  and  brought  in  a 
verdict,  "  uuilty  of  publishing  only."  The  learned 
judge  refused  to  record  it,  and ェ am  ready  to  admit 
that  it  was  an  imperfect  verdict.  He  was  not 
bound  to  receive  it.  But  when  he  saw  the  jury 
had  no  doubt  of  the  truth  of  the  innuendoes,  and 
that  therefore  the  word  only  could  not  apply  to 
a  negation  of  them,  he  should  have  asked  them 
whether  they  believed  the  defendant's  witnesses, 
and  meant  to  negative  the  seditious  purpose  ？  It 
was  tne  more  his  duty  to  have  asked  that  question, 
as  several  of  the  jury  themselves  said  that  they 
gave  no  opinion  concerning  seditious  intention  ；  a 
declaration  decisive  in  the  defendant's  favor,  who 
had  gone  into  evidence  to  rebut  the  charge  of 
intention,  and  of  which  the  judge,  who  in  the 
humane  theory  of  the  English  law,  ought  to  be 
counsel  for  the  prisoner,  should  at  the  least  have 
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taken  care  to  obtain  an  explanation  from  the  jury, 
by  asking  them  what  their  opinion  was,  instead 
of  arguing  upon  the  principle  of  Lis  own  charge, 
what  it  necessarily  must  be  if  the  innuendoes  were 
believed  ；  a  position  which  gave  the  go-by  to  the 
difficulties  of  the  jury.  Their  intention  to  exclude 
the  seditious  purpose  was  palpable  ；  and  under 
such  circumstances,  the  excellent  remark  of  the 
great  Mr.  Justice  Foster  never  should  be  forgot- 
ten : " When  the  rigor  of  the  law  bordereth  upon 
injustice,  mercy  ought  to  interpose  in  the  adminis- 
tration. It  is  not  the  part  of  judges  to  be  perpet- 
ually hunting  after  forfeitures  while  the  heart  is 
free  from  guilt.  -  They  are  the  ministers  .of  the 
crown,  appointed  for  the  ends  of  public  justice, 
and  ought  to  have  written  upon  their  hearts  the 
obligation  which  his  Majesty  is  under,  to  cause 
law  and  justice  in  mercy  to  be  executed  in  all  his 
judgments."  This  solemn  obligation  is  no  doubt 
written  upon  the  hearts  of  all  the  judges  ；.  but  it  is 
unfortunate  when  it  happens  to  be  written  in  so 
illegible  a  hand  that  a  jury  cannot  possibly  read  it. 

To  every  part  of  the  learned  judge's  directions, 
I  have  objections  which  appear  to  me  to  be 
weighty.  I  will  state  them  distinctly  and  in  their 
order,  as  shortly,  or  as  much  at  large,  as  the  court 
shall  require  of  me. 

The  fifst  proposition  which  I  mean  to  maintain 
as  a  foundation  for  a  new  trial,  is  this : 
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That  when  a  bill  of  indictment  is  found,  or  an 
information  filed,  charging  any  crime  or  misde- 
meanor known  to  the  law  of  England,  and  the 
party  accused  puts  himself  upon  the  country  by 
pleading  the  general  issue,  not  guilty,  the  jury 
are  generally  charged  with  his  deliverance  from 
that  crime,  and  not  specially  from  the  fact  or  facts?, 
in  the  commission  of  which  the  indictment  or  infor- 
mation charges  the  crime  to  consist  ；  much  less 
from  any  single  fact  to  the  exclusion  of  others 
charged  upon  the  same  record. - 

Secondly,  I  mean  to  maintain  that  no  act  winch 
the  law  in  its  general  theory  holds  to  be  criminal, 
constitutes  in  itself  a  crime  abstracted  from  the 
mischievous  intention  of  the  actor  ；  and  that  the 
intention,  even  where  it  becomes  a  simple  inference 
of  reason  from  a  fact  or  facts  established,  may,  and 
ought  to  ])e,  collected  by  the  jury  with  the  judge's 
assistance  ；  because  the  act  charged,  though  estab- 
lished as  a  fact  in  a  trial  on  the  general  issue,  does 
not  necessarily  and  unavoidably  establish  the  crim- 
inal intention  by  any  abstract  conclusion  of  law  ； 
the  establishment  of  the  fact  being  still  no  more 
than  evidence  of  the  crime,  but  not  the  crime 
itself,  unless  the  jury  render  it  so  themselves  by 
referring  it  voluntarily  to  the  court  by  special 
verdict. 

I  wish  to  explain  this  proposition. 

When  a  jury  can  discover  no  other  reasonable 
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foundation  for  judging  of  the  intention,  than  the 
inference  from  the  act  charged,  and  doubting  what 
that  inference  ought  to  be  in  law,  refer  it  to  the 
court  by  special  verdict,  the  intention  becomes  by 
that  inference  a  question  of  law  ；  but  it  only  be- 
comes so  by  this  voluntary  declaration  of  the  jury, 
that  they  mean  the  party  accused  shall  stand  or 
fall  by  the  abstract  legal  conclusion  from  the  act 
charged,  not  being  able  to  decipher  his  purpose  by 
any  other  medium. 

But  this  discretionary  reference  to  the  court 
upon  particular  occasions,  which  may  render  it 
wise  and  expedient,  does  not  abridge  or  contract 
the  power  or  the  duty  of  a  jury,  under  other  cir- 
cumstances, to  withhold  their  consent  from  the 
intention  being  taken  as  a legal  consequence  of  the 
act;  even  when  they  have  no  evidence  capable 
of  being  stated  on  the  face  of  a  special  verdict, 
they  may  still  find  a  general  verdict  foundea  on 
their  judgment  of  the  crime,  and  the  intention  of 
the  party  accused  oi it. 

When  I  say  that  the  jury  may  consider  the 
crime  and  the  intention,  I  desire  it  to  be  understood 
to  mean,  not  merely  that  they  have  the  power  to 
do  it  without  control  or  punishment,  and  without 
the  possibility  of  their  acquittal  being  dis-an nulled 
by  any  other  authority,  for  that  no  man  can  deny  ； 
but  I  mean,  that  they  have  a  constitutional,  legal 
right  to  do  so  ；  a  right,  in  inanjr  cases,  proper  to 
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be  exercised,  and  intended  by  the  wise  founders  of 
the  English  Government  to  be  a  protection  to  the 
lives  and  liberties  of  Englishmen,  against  the  en- 
croachments and  perversions  of  authority  in  the 
hands  of  fixed  magistrates. 

The  establishment  of  both,  or  either  of  these 
two  propositions,  must  entitle  me  to  a  new  trial ； 
for  if  the  jury,  on  the  general  issue,  had  a  strictly 
legal  jurisdiction  to.  judge  of  the  iibeioiis  nature, 
or  seditious  tendency  of  the  paper,  taking  that 
nature  or  tendency  to  be  law  or  fact,  then  the 
judge's  direction  is  evidently  unwarrantable.  If 
he  had  said,  as  libel  or  no  libel  requires  a legal 
apprehension  of  the  subject,  it  is  my  duty  to  give 
you  my  opinion  ；  and  had  then  said,  I  think  it  is  a 
libel ； and  had  left  the  jury  to  find  it  one  under  his 
directions,  or  otherwise,  at  their  discretion,  and  had 
at  the  same  time  told  them  that  the  criminal  inten- 
tion was  an  inference  from  the  publication  of  a 
libel,  wliicli  it  was  their  duty  to  make  ；  or  if,  admit- 
ting their  right  in  general,  he  had  advised  a  spe- 
cial verdict  in  the  particular  instance,  I  should 
have  stood  in  a  very  different  situation  ；  but  he 
told  the  jury,  (I  take  the  general  result  of  his 
whole  charge),  that  they  had  no  jurisdiction  to 
consider  of  the  nbei,  or  of  the  intention,  both 
being  beyond  the  compass  of  their  oath. 

]\Ir.  Bearcroft's  position  was  very  different  ；  he 
addressed  the  jury  with  the  honest  candor  of  a 
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judge,  without  departing  from  the  proper  zeal  of 
an  advocate.  He  said  to  the  jury,  I  cannot  honor 
him  more  than  by  repeating  his  words,  they  will 
long  be  remembered  by  those  who  respect  him, 
and  love  the  constitution : 

" There  is  no  law  in  this  country/'said  Mr.  Bear- 
croft,  (" thank  God,  there  is  not  ；  for  it  would  not 
be  free  constitution  if  there  were,)  tliat  prevents 
a  jury,  if  they  choose  it,  from  finding  a  general 
verdict  ；  I  admit  it;  I  rejoice  in  it;  I  admire  and 
reverence  the  principle,  as  the  palladium  of  the 
constitution.  But  does  it  follow,  because  a  jury 
may  do  this,  that  they  must  do  it 一  that  they 
ought  to  do  it  ？，，  He  then  took  notice  of  the  case 
of  the  seven  bishops,  and  honored  the  jury  for  ex- 
ercising this  right  on  that  occasion. 

Mr.  Bearcroft's  position  is  therefore  manly  and 
intelligible  ；  it  is  simply  this  :  It  is  the  excellence 
of  the  English  constitution  that  you  may  exert 
this  power  when  you  think  the  season  warrants  the 
exercise  of  it.  The  case  of  the  seven  bishops  was 
such  a  season,  this  is  not. 

But  Mr.  Justice  BuUer  did  by  no  means  ratify 
this  doctrine.  It  is  surely  not  too  much  to  expect 
that  the  judge,  who  is  supposed  to  be  counsel  for 
the  prisoner,  should  keep  withm  the  bounds  of  the 
counsel  for  the  crown,  when  a  crown  prosecution 
is  in  such  hands  as  Mr.  Bearcroft's.  The  learned 
judge,  however,  told  the  jury  from  his  own  author- 
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it  J  J  and  supported  it  with  much  history  and  obser- 
vation, and  many  quotations,  that  they  had  nothing 
to  do  at  all  with  those  question p,  their  jurisdiction 
over  which  Mr.  Bearcroft  had  rejoiced  in  as  the 
palladium  of  the  constitution.  He  did  not  tell 
them  this  by  way  of  advice,  as  applied  to  the  par- 
ticular case  before  them  ；  he  did  not,  (admitting 
their  right) ,  ad  vise  them  to  forbear  the  exercise 
of  it  in  the  particular  instance.  No!  the  learned 
judge  fastened  an  universal  abstract  limitation  on 
the  province  of  the  jury  to  judge  of  the  crime,  or 
the  criminal  purpose  of  the  defendant.  His  whole 
speech  laid  down  this  limitation  universally,  and 
was  so  understood  by  the  jury  ；  he  told  them  these 
questions  were  beyond  the  compass  of  their  oaths, 
which  was  confined  to  the  decision  of  the  fact  ；  and 
he  drove  them  from  the  law  by  the  terrors  of  con- 
science.   The  conclusion  is  short. 

If  the  jury  have  no  jurisdiction  by  the  law  of 
England,  to  examine  the  question  of  libel,  and  the 
criminality  or  innocence  of  the  intention  of  the 
publisher,  then  the  judge's  charge  was  right  ；  but 
il  they  have  jurisdiction,  aiid  if  their  having  it  be 
the  palladium  of  the  government,  it  must  be 

wrong.  For  how,  in  common  sense,  can  that 
power  in  a  jury  be  called  the  palladium  of  the  con- 
stitution which  can  never  be  exerted  but  by  a 
breach  of  those  rules  of  law,  which  the  same  con- 
stitution has  established  for  their  government  ？ 
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If  in  no  case  a  jury  can  entertain  such  a  ques- 
tion without  stepping  beyond  their  duty,  it  is  an 
affront  to  human  reason  to  say  that  the  safety  of 
the  government  depends  on  men's  violating  their 
oaths  in  the  administration  of  justice.  If  the  jury 
have  that  right,  there  is  no  difference  between 
restricting  the  exercise  of  it  by  the  terrors  of 
imprisonment,  or  the  terrors  of  conscience.  If 
there  be  any  difference,  the  second  is  the  most  dan- 
gerous ； an  upright  juryman,  like  Bushnell,  would 
despise  the  first,  but  his  very  honesty  would  render 
him  the  dupe  of  the  last. 

The  two  former  propositions  on  which  my  motion 
is  founded,  applying  to  all  criminal  case ざ； and  a 
distinction  having  always  been  taken  between 
libels  and  other  crimes  by  those  who  support  the 
doctrines  I  am  combating  ；  I  mean,  therefore,  to 
maintain  that  an  indictment  for  a libel,  even 
where  the  slander  of  an  individual  is  the  object  of 
it,  (which  is  capable  of  being  measured  by  prece- 
dents 01  justice),  forms  no  exception  to  the  jurisdic- 
tion or  duties  oi  juries,  or  the  practice  of  judges  in 
other  criminal  cases  ；  that  the  argument  for  the 
difference,  viz.,  because  the  whole  crime  always 
appears  upon  the  record,  is  false  in  fact,  and,  even 
if  true,  would  form  no  solid  or  substantial  differ- 
ence in  law. 

I  said,  that  the  record  does  not  always  contain 
sufticient  for  the  court  to  judge  of  a libel.  The 
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crown  may  indict  part  of  a  publication,  and  omit 
the  rest,  which  would  have  explained  the  authors 
meaning,  and  rendered  it  harmless  ；  it  has  done  so 
here;  the  advertisement  is  a  part  of  the  publica- 
tion, but  no  part  of  the  record. 

The  famous  case  put  by  Algernon  Sydney,  is 
the  best  illustration  that  can  possibly  be  put. 
Suppose  a  bookseller,  having  published  the  Bible, 
was  indicted  in  these  words,  "  That  intending 
to  promote  atheism  and  irreligion,  he  had  blas- 
phemously printed  and  published  the  following 
false  and  profane  libel : There  is  no  God."  The 
learned  judge  said,  that  a  person  unjustly  accused 
of  publishing  a libel  might  always  demur  to  the 
indictment  ；  this  is  an  instance  to  the  contrary  ；  on 
the  face  of  such  a  record,  by  which  the  demurrer 
can  alone  be  determined,  it  contains  a  complete 
criminal  charge.  The  defendant  therefore  would 
plead  not  guilty,  and  go  down  to  trial,  when  the 
prosecutor  of  course  could  only  produce  the  Bible 
to  support  the  charge,  by  whicn  it  would  appear 
to  be  only  a  verse  in  the  Proverbs  of  Solomon, 
viz:  "The  fool  has  said  in  his  heart,  there  is  no 
God,"  and  that  the  context  had  been  omitted  to 
constitute  the  libel.  The  jury,  shocked  at  the 
imposition,  would  only  wait  the  judge's  direction 
to  acquit  ；  but  consistently  with  the  principles 
which  have  governed  in  the  Dean  of  St.  Asaph's 
trial,  how  could  he  be  acquitted  ？    The  judge  must 
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say,  you  have  nothing  to  do  but  with  the  fact  that 
the  defendant  published  the  words  laid  in  the 
information. 

But,  says  the  adversary,  the  distinction  is  obvi- 
ous ； reading  the  sacred  context  to  the  jury  would 
enable  them  to  negative  the  innuendoes  which  are 
within  their  province  to  reject,  and  which  being 
rejected,  would  destroy  the  charge.  The  answer 
is  obvious  ；  such  an  indictment  would  contain  no 
innuendo  on  which  a  negative  could  be  put  ；  for 
if  the  record  charged  that  the  defendant  blasphe- 
mously published  that  there  was  no  God,  it  would 
require  no  innuendo  to  explain  it. 

Driven  from  that  argument,  the  adversary  must 
say,  that  the  jury  by  the  context  would  be  enabled 
to  negative  the  epithets  contained  in  the  introduc- 
tion, and  could  never  pronounce  it  to  be  blasphe- 
mous. But  the  answer  to  that  is  equally  conclu- 
sive ； for  it  was  said,  in  the  case  of  the  Kinsr 
against  Woodfall,  that  these  epithets  were  mere 
formal  inferences  o£  law,  from  the  fact  of  publish- 
ing that  which  on  the  record  was  a libel. 

When  the  defendant  was  convicted  it  could  not 
appear  to  the  court  that  the  defendant  only  pub- 
lished the  Bible.  The  court  could  not  look  off  the 
record,  which  says  that  the  defendant  blasphe- 
mously published  that  there  was  no  God.  The 
judge,  maintaining  these  doctrines,  would  not, 
however,  forget  the  respect  due  to  the  religion  of 
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his  country,  though  the  law  of  it  had  escaped  him. 
He  would  tell  the  jury  that  it  should  be  remem- 
bered in  mitigation  of  punishment  ；  and  the  honest 
bookseller  of  Paternoster  Row,  when  he  came  up 
in  custody  to  receive  judgment,*  would  be  let  off 
for  a  small  fine,  upon  the  judge's  report,  that  he 
had  only  ^mblished  a  new  copy  of  the  Bible;  but 
not  till  he  had  been  a  month  in  the  King's  Bench 
prison,  while  this  knotty  point  of  divinity  was  in 
discussion.  The  case  has  stood  invulnerable  for 
above  one  hundred  years,  and  it  remains  still  for 
Mr.  Bearcroft  to  answer. 

I  said,  in  opening  this  proposition,  that  even  if 
it  were  true  that  the  record  did  contain  the  whole 
charge,  it  would  form  no  substantial  difference  in 
law  ；  and  I  said  so  because  if  the  position  be  that 
the  Court  is  always  to  judge  of  the  law  when  it  can 
be  made  to  see  it  upon  the  record,  no  case  can 
occur  in  which  there  could  be  a  general  verdict, 
since  the  law  might  be  always  separated  from  the 
facts  by  finding  the  latter  specially,  and  referring 
them  to  the  judgment  of  the  court.  By  this  mode 
of  proceeding,  the  crime  would  be  equally  patent 
upon  the  record  as  by  indictment  ；  and  if  it  be 
patent  there,  it  matters  not  whether  it  appears  on 
the  front  or  the  back  of  the  parchment  ；  on  the 
first  by  the  indictment,  or  on  the  last  by  the  postea. 

People  who  seek  to  maintain  this  doctrine,  do 
not  surely  see  to  what  length  it  would  go  ；  for  if 
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it  can  be  maintained  that  wherever,  as  in  the  casG 
of  a libel,  the  crime  appears  upon  the  record,  the 
court  alone,  and  not  the  jury,  ought  to  judge,  it 
must  follow  that  where  a  writing  is  laid  as  an  overt 
act  of  high  treason,  (wliich  it  may  be  when  coupled 
with  publication),  the  jury  might  be  tied  down  to 
find  the  fact,  and  the  judges  of  the  crown  might 
make  state  criminals  at  their  discretion,  by  finding 
the  law. 

The  answer,  in  these  mild  and  independent  days 
of  judicature,  is  this  ；  (Mr.  Bearcroft  indeed  gave  it 
at  the  trial) ； Why  may  not  judges  be  trusted  with 
our  liberties  and  our  lives,  who  determine  upon  our 
property  and  everything  that  is  dear  to  us? 

The  observation  was  plausible  for  the  moment, 
and  suited  to  his  situation,  but  he  is  too  wise  a  man 
to  subscribe  to  it.  Where  is  the  analogy  between 
ordinary  civil  trials  between  man  and  man,  where 
judges  can  rarely  have  an  interest,  and  great  state 
prosecutions,  where  power  and  freedom  are  weigh- 
ing against  each  other,  the  balance  being  suspended 
by  the  servants  of  the  executive  magistrate  ？  If 
any  man  can  be  so  lost  to  reason  as  to  be  a  skeptic 
on  such  a  subject,  I  can  furnish  him  with  a  cure 
from  an  instance  directly  in  point  ； let  him  turn  to 
the  199th  page  of  the  celebrated  Foster,  to  the 
melancholy  account  of  Peachum's  indictment  for 
treason,  for  a  manuscript  sermon  found  in  his 
closet,  never  published,  reflecting  on  King  James 
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the  First's  government.  The  case  was  too  weak 
. to  trust  without  management,  even  by  the  Sov- 
ereign to  the  judges  of  those  days  ；  it  was  neces- 
sary first  to  sound  them;  and  the  great,  (but  on 
that  occasion  the  contemptible),  Lord  Bacon  was 
fixed  on  for  the  instrument  ；  and  his  letter  to  the 
jving  remains  recorded  in  history,  where,  after 
telling  him  his  successful  practice  on  the  puisne 
judges,  he  says  that  when  in  some  dark  manner 
he  has  hinted  this  success  to  Lord  Coke,  he  will 
not  choose  to  remain  singular.  ， 

When  it  is  remembered  what  comprehensive 
talents  and  splendid  qualifications  Lord  Bacon 
was  gifted  with,  it  is  no  indecency  to  say  that  all 
judges  ought  to  dread  a  trust  which  the  constitu- 
tion never  gave  them,  and  which  human  nature 
has  not  always  enabled  the  greatest  men  to  fulfill. 

If  the  court  shall  grant  me  a  rule,  I  mean  to 
contend,  fourthly,  that  a  seditious  libel  contains  no 
question  of  law  ；  but  supposing  the  court  should 
deny  the  legality  of  all  these  propositions,  or  ad- 
mitting their  legality,  resist  the  conclusion  I  have 
drawn  from  them,  then  the  last  proposition  in 
winch  I  am  supported,  even  by  all  those  authorities 
on  which  the  learned  judge  relies  for  the  doctrines 
contained  in  this  charge  is  this : 

PROPOSITION  V. 

That  in  all  cases  where  the  mischievous  intention, 
which  is  agreed  to  be  the  essence  of  the  crime, 
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cannot  be  collected  by  simple  inference  from  the 
fact  charged,  because  the  defendant  goes  into  evi- 
dence to  rebut  such  inference,  the  intention  becomes 
then  a  pure  unmixed  question  of  fact,  for  the  con- 
sideration of  the  jury. 

I  said  the  authorities  of  the  King  against  Wood- 
fall  and  Almon  were  with  me.  In  the  case  of  Rex 
against  Woodfall, 5th  Burrow,  Lord  Mansfield 
expressed  himself  thus :  "  Where  an  act  in  itself 
indifferent,  becomes  criminal,  when  done  with  a 
particular  intent,  there  the  intent  must  be  proved 
and  found.  But  where  the  act  is  itself  unlawful, 
as  in  the  case  of  a libel,  the  proof  of  justification  or 
excuse  lies  on  the  defendant  ；  and  in  foilure  thereof, 
the  law  implies  a  criminal  intent ;"  most  lumin- 
ously expressed  to  convey  the  sentiment,  viz.,  that 
when  a  man  publishes  a libel,  and  has  nothing  to 
5?ay  for  nimseli,  no  explanation  or  exculpation,  a 
criminal  intention  need  not  be  proved  ；  it  is  an 
inference  of  common  sense,  not  of  law.  But  the 
publication  of  a libel  does  not  exclusively  show 
criminal  intent,  but  is  only  an  implication  of  law, 
in  lailure  of  the  defendant's  proof.  Lord  Mansfield 
immediately  afterwards  in  the  same  case  explains 
this  further  :  "  There  may  be  cases  where  the  pub- 
lication may  be  justified  or  excused  as  lawful  or 
innocent ;  for  no  act  which  is  not  criminal  though 
the  paper  be  a libel,  can  amount  to  such  a  publica- 
tion of  which  a  defendant  ought  to  be  found  guilty." 
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But  no  question  of  that  kind  aroise  at  the  trial, i.  c" 
the  trial  of  Woodfall.  Why  ？  Lord  Mansfield  imme- 
diately says  why,  "  Because  the  defendant  called  nt; 
witnesses  ； "  expressly  saying,  that  the  publication 
of  a libel  is  not  in  itself  a  crime,  unless  the  intent  be 
criminal ； and  that  it  is  not  merely  in  mitigation 
of  punishment,  but  that  such  a  publication  does 
not  warrant  a  verdict  of  guilty,  if  the  seditious 
intention  be  rebutted  by  evidence. 

In  the  case  of  the  King  against  Almon,  a  maga- 
zine containing  one  of  Junius's  letters,  was  sold  at 
iUmon，s  shop  ；  there  was  proof  of  that  sale  at  the 
trial.  Mr.  Almon  called  no  witnesses,  and  was 
found  guilty.  To  found  a  motion  for  a  new  trial, 
an  affidavit  was  offered  from  Mr.  Almon,  that  he 
was  not  privy  to  the  sale,  nor  knew  that  his  name 
was  inserted  as  a  puDlisher,  and  that  this  practice 
of  booksellers  being  inserted  as  publishers  by  their 
correspondents  without  notice,. was  common  in  the 
trade. 

Lord  Mansfield  said,  "Sale  of  a  book  in  a  book- 
seller's shop,  is  prima  facie  evidence  of  publication 
by  the  master,  and  the  publication  of  a libel  is 
prima  facie  evidence  of  criminal  intent  ；  it  stands 
good  till  answered  by  the  defendant  ；  it  must  stand 
till  contradicted  or  explained  ；  and  if  not  contra- 
dicted, explained,  or  exculpated,  becomes  tanta- 
mount to  conclusive  when  the  defendant  calls  no 
witnesses." 
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Mr.  Justice  Aston  said,  "  Prima  facie  eviden' ヌ 
not  answered  is  sufficient  to  ground  a  verdict  upon 
if  the  defendant  had  a  sufficient  excuse,  he  migh 
have  proved  it  at  the  trial ； his  having  neglect€ に 
it  where  there  was  no  surprise,  is  no  ground  for  > 
new  one."  Mr.  Justice  Willes  and  Mr.  Justie" 
Asnhurst  agreed  upon  those  express  principles. 

These  cases  declare  the  law  beyond  .all  contro . 
versy  to  be,  that  publication,  even  of  a libel,  is  n、, 
conclusive  proof  of  guilt,  but  only  prima  foe レ 
evidence  oi it  till  answered  ；  and  that  if  the  .de- 
fendant can  show  that  his  intention  was  not  criini  * 
nal,  lie  completely  rebuts  the  inference  arising  frovTv 
the  publication,  because,  though  it  remains  true 
that  he  published,  yet  it  is,  according  to  Lord 
Mansfield's  express  words,  not  such  a  publication 
of  which  a  defendant  ought  to  be  found  guilty. 
Apply  Mr.  Justice  Buller's  summing  up  to  this 
law,  and  it  does  not  require  even  legal  apprehen- 
sion to  distinguish  the  repugnancy. 

The  advertisement  was  proved  to  convince  the 
jury  of  the  Dean's  motive  for  publishing  ；  Mr. 
Jones's  testimony  went  strongly  to  aid  it  ；  and  the 
evidence  to  character,  though  not  sufficient  in  itself, 
was  admissible  to  be  thrown  into  the  scale.  But 
not  only  no  part  of  this  was  left  to  the  jury,  but 
the  whole  of  it  was  expressly  removed  from  their 
consideration  ；  although  in  the  cases  of  Woodfall 
and  Almon,  it  was  as  expressly  laid  down  to  be 
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within  their  cognizance,  and  a  complete  answer 
to  the  charge,  if  satisfactory  to  the  minds  of  the 
jurors. 

In  support  of  the  learned  judge's  charge,  there 
can  be,  therefore,  but  two  arguments :  either  that 
the  defendant's  evidence,  namely,  the  advertise- 
ment, Mr.  Jones's  evidence  in  confirmation  of  its 
having  been  published  bona  fide,  and  the  evidence 
to  character  to  strengthen  that  construction,  were 
not  sufficient  proof  .that  the  Dean  believed  the 
publication  meritorious,  and  published  it  in  vindi- 
cation of  his  honest  intentions  ；  or  else,  that,  even 
admitting  it  to  establish  that  fact,  it  did  not  amount 
to  such  an  exculpation  as  to  be  evidence  of  not 
guilty,  so  as  to  warrant  a  verdict.  I  give  the 
learned  judge  his  choice  of  the  alternative. 

As  to  the  first,  viz"  whether  it  showed  honest 
intention  in  point  of  fact  ；  that  surely  was  a  ques- 
tion for  the  jury.  the  learned  judge  had 
thought  it  was  not  sufficient  evidence  to  warrant 
the  jury's  believing  that  the  Dean's  motives  were 
such  as  he  had  declared  them,  he  should  have  given 
his  opinion  of  it  as  a  point  of  evidence,  and  left 
it  there.  I  cannot  condescend  to  go  further  ；  it 
would  be  naiculous  to  argue  a  self-evident  pro- 
position. 

As  to  the  second,  that  even  if  the  jury  had  be- 
lieved from  the  evidence,  that  the  Dean's  intention 
was  wholly  innocent,  it  did  not  amount  to  an 
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excuse,  and  therefore  should  not  have  been  left  to 
them.  Does  the  learned  judge  mean  to  say,  that 
if  the  jury  had  declared,  "  We  find  that  the  Dean 
published  this  pamphlet,  whether  a iibei  or  not  we 
do  not  find  ；  and  we  find  fiirther,  that  believing  it 
in  his  conscience  to  be  meritorious  and  innocent, 
he,  hona  fide^  published  it  with  the  prefixed  adver- 
tisement, as  a  vindication  of  his  character,  from  the 
seditious  intentions,  and  not  to  excite  sedition; " 
does  the  judge  mean  to  say,  that  on  such  a  special 
verdict  he  could  have  pronounced  a  criminal  judg- 
ment? If,  on  making  the  report,  he  says  yes,  I 
shall  have  leave  to  argue  it. 

If  he  says  no,  then  why  was  the  consideration 
of  that  evidence,  by  whica  those  facts  might  have 
been  found,  withdrawn  from  the  jury,  even  after 
they  had  brought  in  a  verdict,  guilty  of  publishing 
only,  wnich,  in  the  case  of  the  King  against  Wood- 
fall,  was  only  said  not  to  negative  the  criminal 
intention,  because  that  defendant  had  called  no 
witnesses  ？  Why  did  he  confine  his  inquiries  to 
the  innuendoes?  and  finding  the  jury  agreed  upon 
them,  why  did  he  declare  them  to  be  bound  to 
affix  the  epithet  of  guilty,  without  asking  them  if 
they  believed  the  defendant's  evidence  to  rebut  the 
criminal  inference  ？  Some  of  the  jury  meant  to 
negative  the  criminal  inference,  by  adding  the 
word  only,  and  all  would  have  done  it,  if  they  had 
thought  themselves  at  liberty  to  enter  upon  the 
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evidence  of  the  advertisement  But  they  were 
told  expressly  that  they  had  nothing  to  do  with 
the  consideration  of  that  evidence,  which,  if  be- 
lieved, would  have  'warranted  that  verdict.  The 
conclusion  is  evident  ；  if  they  had  a  right  to  con- 
sider it,  and  their  consideration  might  have  pro- 
duced such  a  verdict,  and  if  such  a  verdict  would 
have  been  an  acquittal,  it  must  be  a  misdirection. 

It  seems  to  me,  therefore,  that,  to  support  the 
learned  judge's  directions,  the  very  cases  relied  on 
in  support  of  them  must  be  abandoned  ；  since,  even 
upon  their  authority,  the  criminal  intention,  though 
a legal  inference  from  the  fact  of  publishing,  in  the 
absence  of  proof  from  the  defendant,  becomes  a 
question  of  fact,  when  he  offers  prooi  in  exculpa- 
tion to  the  jury  ；  the  foundation  of  my  motion 
therefore  is  clear. 

I  first  deny  the  authority  of  these  modem  cases, 
and  rely  upon  the  rights  of  juries,  as  established 
by  the  ancient  law  and  custom  of  England,  and 
hold  that  the  judge's  charge  confines  that  right, 
and  its  exercise,  though  not  the  power  in  the  jury 
to  find  a  general  verdict  of  acquittal. 

I  assert  further,  that,  whatever  were  the  judge's 
intentions,  the  jury  could  not  but  collect  that 
restriction  from  his  charge  ；  that  all  free  agency 
was  therefore  destroyed  in  them,  from  respect  to 
authority,  in  opposition  to  reason  ；  and  that  there- 
fore the  defendant  has  had  no  trial  which  this 
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court  can  possibly  sanction  by  supporting  the  ver- 
dict But  if  the  court  should  be  resol  ved  to  sup- 
port its  own  late  determinations,  I  must  content 
myself  even  with  their  protection  ；  they  are  cer- 
tainly not  the  shield  with  which,  in  a  contest  for 
freedom,  I  should  wish  to  combat,  but  they  are 
sufficient  、  for  my  protection  ；  it  is  impossible  to 
reconcile  the  learned  judge's  directions  with  any 
of  them. 

My  lord,  I  stall  detain  the  court  no  longer  at 
present.  The  people  of  England  are  deeply  inter- 
ested in  this  great  question  ；  and  though  they  are 
not  insensible  to  that  interest,  yet,  they  do  not  feel 
it  in  its  real  extent.  The  dangerous  consequences 
of  the  doctrines  established  on  the  subject  of  libel 
are  obscured  from  the  eyes  of  many,  from  their  not 
feeling  the  immediate  effects  of  them  in  daily 
oppression  and  injustice;  but  that  security  is 
temporary  and  fallacious  ；  it  depends  upon  the 
convenience  of  government  for  the  time  being, 
which  may  not  be  interested  in  the  sacrifice  oi indi- 
viduals, and  in  the  temper  of  the  magistrate  who 
administers  the  criminal  law,  as  the  head  of  this 
court  I  am  one  of  those  who  could  almost  lull 
myself  by  these  reflections  from  the  apprehension  of 
immediate  mischief,  even  from  the  law  of  libel  laid 
down  by  your  lordship,  if  you  were  always  to  con- 
tinue to  administer  it  yourself.  I  should  feel a  pro- 
tection in  the  gentleness  of  your  character  ；  in  the 
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】ove  of  justice  which  its  own  intrinsic  excellence 
forces  upon  a  mind  enlightened  by  science,  ancl 
enlarged  by  a liberal  education,  and  in  that  dig- 
nity of  disposition  which  grows  with  the  growth 
of  an  illustrious  reputation,  and  becomes  a  sort  of 
pledge  to  the  public  for  security  ；  but  such  a  secu- 
rity is  as  a  shadow  which  passeth  away;  you  can 
not,  my  lord,  be  immortal,  and  how  can  you  answer 
for  your  successor  ？  It  you  maintain  the  doctrines 
which  I  seek  to  overturn,  you  render  yourself  re- 
sponsible for  all  the  abuses  that  may  follow  from 
them  to  our  latest  posterity. 

My  Lord,  whatever  may  become  of  the  liberties 
of  England,  it  shall  never  be  said  that  they  per- 
ished without  resistance,  when  under  my  protec- 
tion. 


On  this  motion  the  court  granted  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial ； and  cause  was  accordingly 
ahown  by  the  counsel  for  the  Crown  on  the  15th  of  Novem- 
ber following.  Their  arguments  were  takeu  in  short-haud 
by  Mr.  Blanchard,  but  were  never  published.  They  relied, 
however,  altogether  upon  the  authorities  cited  by  Mr.  Jus- 
tice Buller,  in  his  charge  to  the  jury,  and  upon  the  uniiorm 
practice  of  the  Court  of  King's  feench  for  more  than  fifty 
years.  The  following  speech,  in  support  of  the  new  triaJ, 
which  was  taken  at  the  same  time  by  Mr.  Blanchard,  was 
soon  after  published  by  Mr.  Erskine's  authority,  in  order  to 
attract  the  attention  of  the  public  to  the  Libel  Bill,  which 
Mr.  Fox  was  then  preparing  for  the  consideration  of  Parlia- 
ment. 
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Argument  in  the  King's  Bench  in  support  of  the  Bights  of 
Junes.    By  the  Honorable  THOMAS  ERSKINE* 

I  AM  now  to  have  the  honor  to  address  myself 
to  your  lordship  in  support  of  the  rule  granted  to 
me  by  tlie  court  upon  Monday  \sBt,  which,  as  Mr. 
Bearcroft  has  truly  said,  and  seemed  to  mark  the 
observation  with  peculiar  emphasis,  is  a  rule  for  a 
new  trial.  Much  of  my  argument,  according  to  his 
notion,  points  another  way  ；  whether  its  direction 
be  true,  or  its  force  adequate  to  the  object,  it  is 
now  my  business  to  show. 

In  rising  to  speak  at  tnis  time,  I  feel  all  the 
advantage  couferred  by  the  repiv  over  those  whose 
arguments  are  to  be  answered  ；  but  I  feel a  disad- 
vantage likewise,  which  must  suggest  itself  to  every 
intelligent  mind.    In  following  the  objections  of 

♦No  more  fitting  words  of  eulogy  can  be  pronounced  upon  this 
effort  of  Mr.  Erskine's,  than  those  of  Lord  Campbell.  He  says : 
" E 巧 kine's  addresses  to  the  court  in  moving,  and  afterwards  in  sup- 
porting his  rule,  display,  beyond  all  comparison,  the  most  perfect 
union  of  argument  and  eloquence  ever  exhibited  in  Westminster 
Hall.  He  laid  down  five  propositions,  moHt  logically  framed  find 
connected,  which,  if  true,  completely  establisbed  his  case  ；  nnd lie 
Buppori ed  them  with  a  depth  of  learning  which  would  have  done 
honor  to  Selden  or  Hale,  while  he  was  animated  with  an  entliusinHii 
which  was  peculiarly  liis  own.  Though  appealing  to  judges  who 
heard  liim  with  aversion  or  indifterence,  he  wns  as  spirited  ns  if 
the  decision  had  depended  on  a  favorable  jury,  whose  feelings  were 
entirely  under  his  control.  So  thoroughly  had  he  ma^stered  the 
8u>ject,  and  so  clear  did  he  make  it,  that  he  captivated  alike  old 
black-letter  lawyers  and  statesmen  of  taste  and  refinement." 
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so  many  learned  persons,  offered  under  diCerent 
arrangements  upon  a  subject  so  complicated  and 
comprehensive,  there  is  much  danger  of  being 
drawn  from  that  method  and  order  which  can 
alone  fasten  conviction  upon  unwilling  minds,  or 
drive  them  from  the  shelter  which  ingenuity  never 
fails  to  find  in  the  labyrinth  of  a  desultory  dis- 
course. 

The  sense  of  that  danger,  and  my  own  inability 
to  struggle  against  it,  led  me  originally  to  deliver 
to  the  court  certain  written  and  maturely  consid- 
ered propositions,  from  the  establishment  of  which 
I  resolved  not  to  depart,  nor  to  be  removed,  either 
in  substance  or  in  order,  in  any  stage  of  the  pro- 
ceedings, and  by  which  I  must  therefore  this  day 
unquestionably  stand  or  fall. 

Pursuing  this  system  I  am  vulnerable  in  two  ways, 
and  in  two  ways  only.  Either  it  must  be  shown 
that  my  propositions  are  not  valid  in  law;  or,  ad- 
mitting their  validity,  that  the  learned  judge's 
charge  to  the  jury  at  Shrewsbury  was  not  repug- 
nant to  them  ；  there  can  be  no  other  possible  objec- 
tions to  my  application  for  a  new  trial.  My  duty 
to-day  is  therefore  obvious  and  simple  ；  it  is,  first, 
to  re-maintain  those  propositions  ；  and  then  to 
show,  that  the  charge  delivered  to  the  jury  at 
Shrewsbury  was  founded  upon  the  absolute  denial 
and  reprobation  of  them. 

I  begin,  therefore,  by  saying  again  in  my  own 
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original  words,  that  when  a  bill  of  indictment  is 
found,  or  any  information  filed,  charging  any  crime 
or  misdemeanor  known  to  the  law  of  England,  and 
the  party  accused  puts  himself  upon  the  country, 
by  pleading  the  general  issue— not  guilty,  the 
jury  are  generally  charged  with  his  deliverance 
Irom  that  crime,  and  not  specially  from  the  fact  or 
facts  in  the  commission  of  which  the  indictment  or 
information  charges  the  crime  to  consist  ；  much 
less  from  any  single  fact,  to  the  exclusion  of  others 
charged  upon  the  same  record. 

Secondly,  that  no  act,  which  the  law  in  its  gene- 
ral theory  holds  to  be  criminal,  constitutes  in 
itself  a  crime,  abstracted  from  the  mischievous 
intention  of  the  actor.  And  that  the  intention, 
even  where  it  becomes  a  simple  inference  of  legal 
reason  from  a  fact  or  facts  established,  may,  imd 
ought  to  be  collected  by  the  jury,  with  the  judge's 
assistance.  Because  the  act  charged,  though  esta】)- 
lislied  as  a  fact  in  a  trial  on  the  general  issue,  does 
not  necessarily  and  unavoidably  establish  the  crim- 
inal intention  by  any  abstract  conclusion  of  law  ； 
the  establishment  of  the  fact  being  still  no  more 
than  full  evidence  of  the  crime,  but  not  the  crime 
itself  ；  unless  the  jury  render  it  so  themselves,  by 
referring  it  voluntarily  to  the  court  by  special 
verdict. 

These  two  propositions,  though  worded  with 
cautious  precision,  and  in  technical  language,  to 
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prevent  the  subtlety  of  legal  disputation  in  oppo- 
sition to  the  plain  understanding  of  the  world, 
neither  do  nor  were  intended  to  convey  any  other 
sentiment  than  this,  viz.,  that  in  all  cases  where  the 
law  either  directs  or  permits  a  person  accused  of  a 
crime  to  throw  himself  upon  a  jury  for  deliverance, 
by  pleading  generally  that  he  is  not  guilty  ；  the 
jury,  thus  legally  appealed  to,  may  deliver  him 
from  the  accusation  by  a  general  verdict  of  acquit- 
tal, founded,  as  in  common  sense  it  evidently  must 
be,  upon  an  investigation  as  general  and  compre- 
hensive as  the  charge  itself  from  which  it  is  a  gen- 
eral deliverance. 

Having  said  this,  I  freely  confess  to  the  court, 
that  I  am  much  at  a loss  for  any  further  illustration 
of  my  subject;  because  I  cannot  find  any  matter 
by  wnich  it  might  be  further  illustrated,  so  clear, 
or  so  indisputable,  either  in  fact  or  in  law,  as  the 
very  proposition  itself  which  upon  this  trial  has 
been  brought  into  question.  Looking  back  upon 
the  ancient  constitution,  and  examining  with  pain- 
ful research  the  original  jurisdictions  of  the  country, 
I  am  utterly  at  a loss  to  imagine  from  what  sources 
these  novel  limitations  of  the  rights  of  juries  are 
derived.  Even  the  bar  is  not  yet  trained  to  the 
discipline  of  maintaining  them.  My  learned  friend 
Mr.  Bearcroft  solemnly  abjures  them  ；  he  repeats 
to-day  what  he  avowed  at  the  trial,  and  is  even 
jealous  of  the  imputation  of  having  meant  less 
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than  he  expressed  ；  for  when  speaking  this  morn- 
ing of  the  right  of  the  jury  to  judge  of  the  whole 
charge,  your  lordship  corrected  his  expression,  by 
telling  him  he  meant  the  power,  and  not  the  right  ； 
he  caught  instantly  at  your  words,  disavowed  your 
explanation  ；  and,  with  a  consistency  which  does 
him  honor,  declared  his  adherence  to  his  original 
admission  in  its  full  and  obvious  extent.  "  I  did 
not  mean,"  said  he,  "  merely  to  acknowledge  that 
the  jury  have  the  power  ；  for  their  power  nobody 
ever  doubted  ；  and  if  a  judge  was  to  tell  them  they 
had  it  not,  they  would  only  have  to  laugh  at  him 
and  convince  him  of  his  error,  by  finding  a  general 
verdict  which  must  be  recorded  ；  I  meant,  there- 
fore, to  consider  it  as  a  right,  as  an  important  privi- 
lege, and  of  great  value  to  the  constitution." 

Thus  Mr.  Bearcroft  and  I  are  perfectly  agreed  ； 
I  never  contended  for  more  than  he  has  voluntarily 
conceded.  I  have  now  his  express  authority  for 
repeating,  in  ray  own  former  words,  that  the  jury 
have  jiot  merely  the  power  to  acquit,  upon  a  view 
of  the  whole  charge,  without  control  or  punishment, 
and  without  the  possibility  of  tlieir  acquittal  being 
annulled  by  any  other  authority  ；  but  that  they 
have  a  constitutional,  legal  right  to  do  it  ；  a  right 
fit  to  be  exercised  ；  and  intended  by  the  wise 
founders  oi  the  government,  to  be  a  protection  to 
the  lives  and  liberties  of  Englisnmen,  against  the 
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encroachments  and  perversions  of  authority  in  the 
hands  of  fixed  magistrates. 

But  this  candid  admission  on  the  part  of  Mr. 
Bearcroft,  though  very  honorable  to  himself,  is  ot 
no  importance  to  me  ；  since,  from  what  has  already 
fallen  from  your  lordship,  I  am  not  to  expect  a 
ratification  of  it  from  the  court  ；  it  is  therefore  my 
duty  to  establish  it.  I  feci  all  the  importance  of 
my  subject,  and  nothing  shall  lead  me  to-day  to  go 
out  of  it. 1 claim  all  the  attention,  of  the  court, 
and  the  right  to  state  every  authority  which  applies 
in  my  judgment  to  the  argument,  without  being 
supposed  to  introduce  them  for  other  purposes 
than  my  duty  to  niy  client,  ami  the  constitution  of 
my  country,  warrants  and  approves. 

It  is  not  very  usual  in  an  English  court  of  justice, 
to  be  driven  back  to  the  earliest  history  and 
original  elements  of  the  constitution,  in  order  to 
establish  the  first  principles  which  mark  and  dis- 
tinguish English  law  ；  they  are  always  assumed, 
and,  like  axioms  in  science,  are  made  the  founda- 
tions of  reasoning  without  being  proved.  Of  this 
sort  our  ancestors,  for  many  centuries,  must  have 
conceived  the  right  of  an  English  jury  to  decide 
upon  every  question  which  the  forms  of  the  law 
submitted  to  their  final  decision  ；  since,  though 
they  have  iramemorially  exercised  that  supreme 
jurisdiction,  we  find  no  trace  in  any  of  the  ancient 
books  of  its  ever  Imvinn  been  brought  into  question. 
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It  is  but  as  yesterday,  when  compared  with  the  age 
of  the  law  itself,  that  judges,  unwarranted  by  any 
former  judgment  of  their  predecessors,  without  any 
new  commission  from  the  crown,  or  enlargement  of 
judicial  authority  from  the  legislature,  have  sought 
to  fasten  a limitation  upon  the  rights  and  privileges 
of  jurors,  totally  unknown  in  ancient  times,  and 
palpably  destructive  of  the  very  end  and  object  of 
their  institution.  No  fact,  my  lord,  is  of  more 
easy  demonstration  ；  for  the  history  and  laws  of  a 
free  country  lie  open,  even  to  vulgar  inspection. 

During  the  whole  Saxon  era,  and  even  long  after 
the  establishment  of  the  Norman  government,  the 
whole  administration  oi  justice,  criminal  and  civil, 
was  in  the  hands  oi  the  people,  without  the  control 
or  intervention  of  any  ludicial  authority;  delegated 
to  fixed  magistrates  by  the  crown.  The  tenants 
of  every  manor  administered  civil  justice  to  one 
another  in  the  court-baron  of  their  lord  ；  and  their 
crimes  were  judged  oi in  the  leet,  every  suitor  of 
the  manor  giving  his  voice  as  a  juror,  and  the 
steward  being  only  the  resrister,  and  not  the  judge. 
On  appeals  from  these  domestic  jurisdictions  to 
the  county  court,  and  to  the  torn  of  the  sheriff,  or 
in  suite  and  prosecutions  originally  commenced  in 
either  of  them,  the  sheriflf's  authority  extended  no 
further  than  to  summon  the  jurors,  to  compel  their 
attendance,  ministerially  to  regulate  their  proceed- 
ings, and  to  enforce  their  decisions;  and  even 
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where  he  was  especially  empowered  by  the  king's 
writ  of  justices  to  proceed  in  causes  of  superior 
value,  no  judicial  authority  was  thereby  conferred 
upon  himself,  but  only  a  more  enlarged  jurisdiction 
on  the  jurors  who  were  to  try  the  cause  mentioned 
in  the  writ. 

It  is  true  that  the  sheriff  cannot  now  intermeddle 
iu  pleas  of  the  crown  ；  but  with  this  exception, 
which  brings  no  restrictions  on  juries,  these  juris- 
dictions remain  untouched  at  this  day.  Intricacies 
of  property  have  introduced  other  forms  of  pro- 
ceeding, but  the  constitution  is  the  same. 

This  popular  judicature  was  not  confined  to 
particular  districts,  or  to  inferior  suits  and  mis- 
demeanors, but  pervaded  the  whole  legal  consti- 
tution : for  when  the  Conqueror,  to  increase  the 
influence  of  his  crown,  erected  that  great  superin- 
touding  court  of  justice  in  his  own  palace,  to 
receive  appeals, ,  criminal  and  civil,  from  every 
court  in  the  kingdom,  and  placed  at  the  head  of 
it  the  capitalis  justiciarius  totius  Anglice,  of  whose 
original  authority  the  chief  justice  of  this  court  is 
but  a  partial  and  feeble  emanation;  even  that 
great  magistrate  was  in  the  aula  regis  merely 
ministerial ； every  one  of  the  king's  tenants,  who 
owed  him  service  in  right  of  a  barony,  had  a  seat 
and  a  voice  in  that  high  tribunal  ；  and  the  office 
of  justiciar  was  but  to  record  and  to  enforce  their 
judgments. 
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In  the  reign  of  King  Edward  the  First,  when  this 
great  office  was  abolished,  and  the  present  courts 
at  Westminster  established  by  a  distribution  of  its 
powers,  the  barons  preserved  that  supreme  super- 
intending jurisdiction  which  never  belonged  to  the 
justiciar,  but  to  themselves  only  as  the  jurors  in 
the  king's  court  ；  a  jurisdiction  which,  when 
nobility,  from  being  territorial  and  feudal,  became 
personal  and  honorary,  was  assumed  and  exercised 
by  the  peers  of  England,  who,  without  any  delega- 
tion of  judicial  authority  from  the  crown,  form  to 
this  day  the  supreme  and  final  court  of  English 
law,  judsring  in  the  last  resort  for  the  whole  king- 
dom, and  sitting  upon  the  lives  of  the  peerage,  in 
their  ancient  and  genuine  character,  as  the  pares 
of  one  another. 

When  the  coul-te  oi  iVestminster  were  estab- 
lished in  their  present  forms,  and  when  the  civili- 
zation and  commerce  of  the  nation  had  introduced 
int)re  intricate  questions  of  justice,  the  judicial 
authority  in  civil  cases  could  not  but  enlarge  its 
bounds.  The  rules  of  property  in  a  cultivated  state 
of  society  became  by  degrees  beyond  the  compass 
of  the  unlettered  multitude,  and  in  certain  well- 
known  restrictions  undoubtedly  fell  to  the  judges, 
yet  more  perhaps  from  necessity  than  by  consent,  as 
all  judicial  proceedings  were  artfully  held  in  the 
Norman  language,  to  which  the  people  were 
strangers. 

19 
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Of  these  changes  in  judicature,  immemorial  cus- 
tom and  the  acquiescence  of  the  legislature  are 
the  evidence  which  establish  the  jurisdiction  of 
the  courts  on  the  true  principle  of  English  law, 
and  measure  the  extent  of  it  by  their  ancient  prac- 
tice. 

But  no  such  evidence  is  to  be  found  of  the  least 
relinquishment  or  abridgment  of  popular  judicature 
in  cases  of  crimes  ；  on  the  contrary,  every  page  of 
our  history  is  filled  with  the  struggles  of  our  ances- 
tors for  its  preservation.  The  law  of  property- 
changes  with  new  objects,  and  becomes  intricate 
as  it  extends  its  dominion;  but  crimes  must  ever 
be  of  the  same  easy  investigation  ；  they  consist 
wholly  in  intention,  and  the  more  they  are  multi- 
plied by  the  policy  of  those  who  govern,  the  more 
absolutely  the  public  freedom  depends  upon  the 
people's  preserving  the  entire  administration  of 
criminal  justice  to  tliemselvea.  In  a  question  of 
property  between  two  private  individuals,  the 
crown  can  have  no  possible  interest  in  preferring 
one  to  the  other  ；  but  it  may  have  an  interest  in 
crushing  both  of  them  together,  in  defiance  of 
every  principle  of  humanity  ana  justice,  if  they 
should  put  themselves  forward  in  a  contention  for 
public  liberty  against  a  government  seeking  to 
emancipate  itself  from  the  dominion  of  the  laws. 
No  man  in  the  least  acquainted  with  the  history 
of  nations,  or  of  his  own  country,  can  refuse  to 
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acknowledge,  that  if  the  administration  of  criminal 
justice  were  left  in  the  hands  of  the  crown  or  its 
deputies,  no  greater  freedom  could  possibly  exist 
than  government  might  choose  to  tolerate  from  the 
convenience  or  policy  of  the  day. 

My  lord, this  important  truth  is  no  discovery  or 
assertion  of  mine,  but  is  to  be  found  in  every  book 
of  the  law  ；  whether  we  go  up  to  the  most  ancient 
authorities,  or  appeal  to  the  writings  of  men  of  our 
own  times,  we  meet  with  it  alike  in  the  most  em- 
phatical  language.  Mr.  Justice  Blackstone,  by  no 
means  biased  towards  democratical  government, 
having  in  the  thira  volume  of  his  Commentaries 
explained  the  excellence  of  the  trial  by  jury  in  civil 
cases,  expresses  himself  thus  ；  Vol. iv.  p.  249 : 
" But  it  holds  much  stronger  in  criminal  cases  ； 
since,  in  times  of  difficulty  and  danger,  more  is  to 
be  apprehended  from  the  violence  and  partiality 
of  judges  appointed  by  the  Crown,  in  suits  between 
the  king  and  tlie  subject,  than*  in  disputes  between 
one  individual  and  another,  to  settle  the  boundaries 
of  private  property.  Our  law  has,  therefore,  wisely 
placed  this  strong  and  two-fold  barrier  of  a  pre- 
sentment and  trial  by  jury,  between  the  liberties 
of  the  people  and  the  prerogative  of  the  crown  ； 
without  this  barrier,  justices  of  oyer  and  terminer 
named  by  the  crown,  might,  as  in  France  or  in 
Turkey,  imprison,  dispatch,  or  exile  any  man  that 
was  obnoxious  to  government,  by  an  instant  decla- 
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ration  that  such  was  their  will  and  pleasure.  So 
that  the  liberties  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  inviolate 
not  only  from  all  open  attacks,  which  none  will  be 
so  hardy  as  to  make,  but  also  from  all  secret  machi- 
nations, which  may  sap  and  iindennine  it." 

But  this  remark,  though  it  derives  new  force  in 
being  adopted  by  so  great  an  authority,  was  no 
more  original  in  Mr.  Justice  Blackstone  than  in 
me  ；  the  institution  and  authority  of  juries  is  to  be 
found  ill  Bracton,  who  wrote  about  five  hundred 
years  before  him.  "  The  curia  and  the  pares," 
says  he,  "  were  necessarily  the  judges  in  all  cases 
of  life,  limb,  crime,  and  disherison  of  the  heir  in 
capite.  The  king  could  not  decide,  for  then  he 
would  have  been  both  prosecutor  and  judge  ；  nei- 
ther could  his  justices,  for  they  represent  him."* 

Notwithstanding  all  this,  the  learned  judge  was 
pleased  to  say,  at  the  trial,  that  there  was  no  differ- 
ence between  civil  and  criminal  cases.  I  say,  on 
the  contrary,  independent  or  these  authorities,  that 
there  is  not,  even  to  vulgar  observation,  the  remot- 
est similitude  between  them. 

There  are  four  capital  distinctions  between  pros- 
ecutions for  crimes  and  civil  actions,  every  one  of 
which  deserves  consideration. 

First,  in  the  jurisdiction  necessary  to  found  the 
charge. 

*  See  Reeves'  History  of  the  English  Law. 
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Secondly,  in  the  manner  of  the  defendant's 
pleading  to  it. 

Thirdly,  in  the  authority  of  the  verdict  which 
discharges  him. 

*  Fourthly,  in  the  independence  and  security  of 
the  jury  from  all  consequences  in  giving  it. 

As  to  the  first,  it  is  unnecessary  to  remind  your 
lordships  that,  in  a  civil  case,  the  party  who  con- 
ceives himself  aggrieved  states  his  complaint  to 
the  court,  avails  himself  at  his  own  pleasure  of  its 
process,  compels  an  answer  from  the  defendant  by 
its  authority,  or  taking  the  charge  pro  confesso 
against  him  on  his  default,  is  entitled  to  final  judg- 
ment and  execution  for  his  debt,  without  any  inter- 
position of  a  jury.  But  in  criminal  cases  it  is 
otherwise  ；-  the  court  has  no  cognizance  of  them 
without  leave  from  the  people  forming  a  grand 
inquest.  If  a  man  were  to  commit  a  capital  offence 
in  the  face  of  all  the  judges  of  England,  their 
united  authority  could  not  put  him  upon  his  trial ； 
they  could  file  no  complaint  against  him,  even  upon 
the  records  of  the  supreme  criminal  court,  but 
could  only  commit  him  for  safe  custody,  which  is 
equally  competent  to  every  common  justice  of  the 
peace.  The  grand  jury  alone  could  arraign  him, 
and  in  their  discretion  might  likewise  finally  dis- 
charge him,  by  throwing  out  the  bill,  with  the 
names  of  all  your  lordships  as  witnesses  on  the 
back  of  it    If  it  shall  be  said  that  this  exclusive 
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power  of  the  grand  jury  does  not  extend  to  lesser 
misdemeanors,  which  may  be  prosecuted  by  infor- 
mation, I  answer  that  for  that  very  reason  it  be- 
comes doubly  necessary  to  preserve  the  power  of 
the  other  jury  which  is  left.    In  the  rules  of  plead- 
ing, there  is  no  distinction  between  capital  and 
lesser  offences  ；  and  the  defendant's  plea  of  not 
guilty,  which  universally  prevails  as  the  legal  an- 
swer to  every  information  or  indictment,  as  opposed 
to  special  pleas  to  the  court  in  civil  actions,  and 
the  necessity  imposed  upon  the  Crown  to  join  the 
general  issue,  are  absolutely  decisive  of  the  present 
question. 

Every  lawyer  must  admit,  that  the  rules  of 
pleading  were  originally  established  to  mark  and 
to  preserve  the  distinct  jurisdictions  of  the  court 
and  the  jury,  by  a  separation  of  the  law  from  the 
fact,  wherever  they  were  intended  to  Be  separated. 
A  person  charged  with  owing  a  debt,  or  having 
committed  a  trespass,  etc.,  etc.,  if  he  could  cot  deny 
the  facts  on  which  the  actions  were  founded,  was 
obliged  to  submit  his  justification  for  matter  of  law 
by  a  special  plea  to  the  court  upon  the  record  ；  to 
which  plea  the  plaintiff  might  demur,  and  submit 
the  legal  merits  to  the  judges.  By  this  arrange- 
ment no  power  was  ever  given  to  the  jury,  by  an 
issue  joined  before  them,  but  when  a  right  of 
decision,  as  comprehensive  as  the  issue,  went  along 
with  it:  if  a  defendant  in  such  civil  actions  pleaded 
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the  general  issue  instead  of  a  special  plea,  aiming 
at  a  general  deliverance  from  the  charge,  by  show- 
ing his  justification  to  the  jury  at  the  trial ； the 
court  protected  its  own  jurisdiction,  by  refusing  all 
evidence  of  tlie  facts  on  which  such  justification 
was  founded.  The  extension  of  the  general  issue 
beyond  its  ancient  limits,  ana  m  deviation  from  its 
true  principle  has  introduced  some  confusion  into 
this  simple  and  harmonious  system  ；  but  the  law  is 
substantially  the  same.  JNo  man,  at  this  day,  in 
any  of  those  actions  where  the  ancient  forms  of  our 
jurisprudence  are  still  wisely  preserved,  can  possibly 
get  at  the  opinion  of  a  jury  upon  any  question  not 
intended  by  the  constitution  for  their  decision.  In 
actions  of  debt,  detinue,  breach  of  covenant,  tres- 
pass, or  replevin,  the  defendant  can  only  submit 
the  mere  fact  to  the  jury  ；  the  law  must  be  pleaded 
to  the  court  ；  if,  dreading  the  opinion  oi  judges,  he 
conceals  his  justification  under  the  cover  of  a  gen- 
eral plea  in  hopes  of  a  more  favorable  construction 
of  his  defence  at  the  trial,  its  very  existence  can 
never  even  come  within  the  knowledge  of  the 
jurors  ；  every  legal  defence  must  arise  out  of  facts, 
and  the  authority  of  the  judge  is  interposed,  to 
prevent  their  appearing  before  a  tribunal  which, 
in  such  cases,  has  no  competent  jurisdiction  over 
them. 

By  imposing  this  necessity  of  pleading  every 
legal  justification  to  the  court,  and  by  this  exclusion 
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of  all  evidence  on  the  trial  beyond  the  negation  of 
the  fact,  the  courts  indisputably  intended  to  estab- 
lish, and  did  in  fact  effectually  secure  the  judicial 
authority  over  legal  questions  from  all  encroach- 
ment or  violation  ；  and  it  is  impassible  to  find  a 
reason  in  law,  or  in  common  sense,  why  the  same 
boundaries  between  the  fact  and  the  law  should 
not  have  been  at  the  same  time  extended  to  crimi- 
nal cases  by  the  same  rules  of  pleading,  if  the 
jurisdiction  of  the  jury  had  been  designed  to  be 
limited  to  the  fact,  as  in  civil  actions. 

. But  no  such  boundary  was  ever  made  or 
attempted  ；  on  the  contrary,  every  person  charged 
with  any  crime,  by  an  indictment  or  information, 
has  been  in  all  times,  from  the  Norman  conquest 
to  this  hour,  not  only  permitted,  but  even  bound 
to  throw  himself  upon  his  country  for  deliverance, 
by  the  general  plea  of  not  guilty  ；  and  may  submit 
his  whole  defence  to  the  jury,  whether  it  be  a  nega- 
tion of  the  fact,  or  a  justification  oi  it  in  law  ；  and 
the  judge  has  no  authority,  as  in  a  civil  case,  to 
refuse  such,  evidence  at  the  trial,  as  out  of  the  issue, 
and  as  coram  non  juaice;  an  authority  which  in 
common  sense  he  certainly  would  have,  if  the  jury 
had  no  higher  jurisdiction  in  the  one  case  than  in 
the  other.  The  general  plea  thus  sanctioned  by 
immemorial  custom,  so  blends  the  law  and  the  fact 
together,  as  to  be  inseparable  but  by  the  voluntary 
act  of  the  jury  in  finding  a  special  verdict  ；  the 
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general  investigation  of  the  whole  charge  is  there- 
fore before  them;  and  although  the  defendant 
admits  the  fact  laid  in  the  information  or  indict- 
ment, he  nevertheless,  under  his  general  plea,  gives 
evidence  of  others  which  are  collateral,  referring 
them  to  the  judgment  of  the  jury,  as  a legal  excuse 
or  justification,  and  receives  from  their  verdict  a 
complete,  general,  and  conclusive  deliverance. 

Mr.  J ustice  Blackstone,  in  the  fourth  volume  of 
his  Commentaries,  page  339,  says,  "  These  charges 
of  a  traitorous  or  felonious  intent  are  the  points  and 
very  gist  of  the  indictment,  and  must  be  answered 
directly  by  the  general  negative,  not  guilty  ；  and 
the  jury,  upon  the  evidence,  will  take  notice  of  any- 
defensive  matter,  and  give  their  verdict  accordingly, 
as  effectually  as  if  it  were  specially  pleaded." 

This,  therefore,  says  Sir  Matthew  Hale,  in  his 
Pleas  of  the  Crown,  page  258,  is,  upon  all  accounts, 
the  most  advantageous  plea  for  the  defendant :  "  It 
would  be  a  most  unhappy  case  for  the  judge  him- 
seli,  if  the  prisoner's  fate  depended  upon  his  direc- 
tions ； unhappy  also  for  the  prisoner  ；  for  if  the 
judge's  opinion  must  rule  the  verdict,  the  trial  by 
jury  would  be  useless." 

My  lord,  the  conclusive  operation  of  the  verdict 
when  given,  and  the  security  of  the  jury  from  all 
consequences  in  giving  it,  render  the  contrast  be- 
tween criminal  and  civil  cases  striking  and  com- 
plete.   No  new  trial  can  be  granted  as  in  a  civil 
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action  ；  your  lordships,  however  you  may  disap- 
prove of  the  acquittal,  have  no  authority  to  award 
one  ；  for  there  is  no  precedent  of  any  such  upon 
record  ；  and  the  discretion  of  the  court  is  circum- 
scribed by  the  law. 

； Neither  can  the  jurors  be  attainted  by  the  Urown. 
In  Bushell's  case,  Vaughan's  Reports,  page  146, 
that  learned  and  excellent  judge  expressed  himself 
thus :  "  There  is  no  case  in  all  the  law  of  an  attaint 
for  the  King,  nor  any  opinion  but  that  of  Thyrning's 
10th  of  Henry  IV.,  title  Attaint,  60  and  64,  for 
which  there  is  no  warrant  in  law,  though  there  be 
other  specious  authority  against  it,  touched  by  none 
that  have  argued  this  case." 

Lord  Ifansfield.    To  be  sure  it  is  so. 

3lr.  Evskine.  Since  that  is  clear,  my  lord,  I 
shall  not  trouble  the  court  farther  upon  it :  indeed 
I  have  not  been  able  to  find  any  one  authority  for 
such  an  attaint  but  a  dictum  in  Fitzherbert's  Natura 
Breviura,  page 107  ；  and  on  the  other  hand,  the 
doctrine  of  Busliell's  case  is  expressly  agreed  to  in 
very  modern  times :  vide  Lord  Raymond's  Reports, 
1st  volume,  page  469. 

If,  then,  your  lordships  reflect  but  for  a  momenti 
upon  this  comparative  view  of  criminal  and  civil 
cases  which  I  have  laid  before  you,  how  can  it  be 
seriously  contended,  not  merely  that  there  is  no 
difference,  but  that  there  is  any  the  remotest  simi- 
larity between  tliein  ？    In  the  one  case  the  power 


SUPPOET  OF  THE  RIGHTS  OF  JURIES.  299 

of  accusation  begins  from  the  court  ；  in  the  other 
from  the  people  only,  forming  a  grand  jury.  In 
the  one,  the  defendant  must  plead  a  special  justifi- 
cation, the  merits  of  which  can  only  be  decided  by 
the  judges  ；  in  the  other  he  may  throw  himself  for 
general  deliverance  upon  his  country.  In  tlie  first 
the  court  may  award  a  new  trial,  if  the  verdict  for 
the  defendant  be  contrary  to  the  evidence  of  the 
law  ；  in  the  last  it  is  conclusive  and  unalterable  ； 
and  to  crown  the  whole,  the  king  never  had  that 
process  of  attaint  which  belonged  to  the  meanest 
of  his  subjects. 

When  these  things  are  attentively  considered,  I 
might  ask  those  who  are  still  disposed  to  deny  the 
right  of  the  jury  to  investigate  the  whole  charge, 
whether  such  a  solecism  can  be  conceived  to  exist 
in  any  human  government,  much  less  in  the  most 
refined  and  exalted  in  the  world,  as  that  a  power 
of  supreme  judicature  should  be  conferred  at  ran- 
dom by  the  blind  forms  of  the  law,  where  no  right 
was  intended  to  pass  with  it  ；  and  which  was  upon 
DO'  occasion  and  under  no  circumstance  to  be  exer- 
cised ； which,  though  exerted  notwithstanding  in 
every  age  and  in  a  thousand  instances,  to  the  con- 
fusion and  discomfiture  of  fixed  magistracy,  should 
never  be  checked  by  authority,  but  should  continue 
on  from  century  to  century,  the  reverend  guardian 
of  liberty  and  of  life,  arresting  the  arm  of  the  most 
hetidstrong  governments  in  the  worst  of  times, 
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without  any  power  in  the  crown  or  its  judges  to 
touch,  without  its  consent,  the  meanest  wretch  in 
the  kingdom,  or  even  to  ask  the  reason  and  princi- 
ple of  the  verdict  which  acquits  him.  That  such  a 
system  should  prevail  in  a  country  like  England, 
without  either  the  original  institution  or  the  acqui- 
escing sanction  of  the  legislature,  is  impossible. 
Believe  me,  my  lord,  no  talents  can  reconcile,  no 
authority  can  sanction,  such  an  absurdity  ；  the 
common  sense  of  the  world  revolts  at  it. 

Having  established  this  important  right  in  the 
jury  beyond  all  possibility  of  cavil  or  controversy, 
I  will  now  show  your  lordship  that  its  existence  is 
not  merely  consistent  with  the  theory  of  the  law, 
but  is  illustrated  and  confirmed  by  the  universal 
practice  oi  ail  judges,  not  even  excepting  Mr.  Jus- 
tice Forster  himself,  whose  writings  have  been  cited 
in  support  of  the  contrary  opinion.  How  a  man 
expresses  his  abstract  ideas  is  but  of  little  impor- 
tance when  an  appeal  can  be  made  to  his  plain 
directions  to  others,  and  to  his  own  particular  con- 
duct ； but  even  none  of  his  expressions,  when  prop- 
erly considered  and  understood,  militate  against 
my  position. 

In  his  justly  celebrated  book  on  the  criminal 
law,  paere  256,  he  expresses  himself  thus:  "The 
construction  which  the  law  putteth  upon  fact  stated 
and  agreed,  or  found  by  a  jury,  is  in  all  cases  un- 
doubtedly the  proper  province  of  the  court,"  Kovf 
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if  the  adversary  is  disposed  to  stop  here,  though 
the  author  never  intended  he  should,  as  is  evident 
from  the  rest  of  the  sentence,  yet  I  am  willing  to 
stop  with  him,  and  to  take  it  as  a  substantive 
proposition  ；  for  the  slightest  attention  must  dis- 
cover that  it  is  not  repuornant  to  anything  which  I 
have  said.  Facts  stated  and  agreed,  or  facts  found 
by  a  jury,  which  amount  to  the  same  thing,  consti- 
tute a  special  verdict  ；  and  who  ever  supposed  that 
the  law  upon  a  special  verdict  was  not  the  province 
of  the  court  ？  Where,  in  a  trial  upon  a  general 
issue,  the  parties  choose  to  agree  upon  facts  and  to 
state  them,  or  the  jury  choose  voluntarily  to  find 
them  without  drawing  the  legal  conclusion  them- 
selves, who  ever  denied  that  in  such  instances  the 
court  is  to  draw  it  ？  That  Forster  meant  nothing 
raore  than  that  the  court  was  to  judge  of  the  law, 
when  the  jury  thus  voluntarily  prays  its  assistance 
by  special  verdict,  is  evident  from  his  words  wnich 
follow,  for  he  iramodiately  goes  on  to  say,  that  in 
cases  of  doubt  and  real  difficulty,  it  is  therefore 
commonly  recommended  to  the  jury  to  state  facts 
and  circumstances  in  a  special  verdict  ；  but  neither 
here  nor  in  any  other  part  of  his  works  is  it  said 
or  insinuated  that  they  are  bound  to  do  so,  but  at 
their  own  free  discretion  ；  indeed,  the  very  term 
recommended  admits  the  contrary,  and  requires  no 
commentary.  I  am  sure  I  snail  never  dispute  the 
wisdom  or  expediency  of  such  a  recommendation 
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in  those  cases  of  doubt,  because  the  more  I  am 
contending  for  the  existence  of  such  an  importani 
right,  the  less  it  would  become  me  to  be  the  advo- 
cate of  rashness  and  precipitation  in  the  exercise 
of  it.  It  is  no  denial  of  jurisdiction  to  tell  the 
greatest  magistrate  upon  earth  to  take  good  coun- 
sel in  cases  of  real  doubt  or  difficulty.  Judges 
upon  trials,  whose  authority  to  state  the  law  is 
indisputable,  often  refer  it  to  be  more  solemnly 
argued  before  the  court  ；  and  this  court  itself  often 
holds  a  meeting  of  the  twelve  judges  before  it  de- 
cides on  a  point  upon  its  own  records,  of  which  the 
others  have  confessedly  no  cognizance  till  it  comes 
before  them  by  the  writ  of  error  of  one  of  the  par- 
ties. These  instances  are  monuments  of  wisdom, 
integrity,  and  discretion,  but  they  do  not  bear  in 
the  remotest  degree  upon  jurisdiction.  The  sphere 
of  jurisdiction  is  measured  by  what  may  or  may 
not  be  decided  by  any  given  tribunal  with  legal 
effect,  not  by  the  rectitude  or  error  of  the  decision. 
If  the  jury,  according  to  these  authorities,  maj 
determine  the  whole  matter  by  their  verdict,  and 
11 the  verdict  when  given  is  not  only  final  and  un- 
alterable, but  must  be  enforced  by  the  authority 
of  the  judges,  and  executed,  if  resisted  by  the  whole 
power  of  the  state,  upon  what  principle  of  govern- 
ment or  reason  can  it  be  argued  not  to  be  law  ？ 
That  the  jury  are  in  this  exact  predicament  is  con- 
fessed by  Foster;  for  he  concludes  with  saying, 
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that  when  the  law  is  clear,  the  jury,  under  the 
direction  of  the  court,  in  point  of  law  may,  and  if 
they  are  well  advised  will,  always  find  a  general 
verdict  conformably  to  such  directions. 

This  is  likewise  consistent  with  my  position  ；  if 
the  law  be  clear,  we  may.  presume  that  the  judge 
states  it  clearly'  to  the  jury;  and  if  he  does,  un- 
doubtedly the  jury,  if  they  are  well  advised,  will 
find  according  to  such  directions  ；  for  they  have 
not  a  capricious  discretion  to  make  law  at  their 
pleasure,  but  are  bound  in  conscience,  as  well  as 
judges  are,  to  find  it  truly  ；  and,  generally  speak- 
ing, the  learning  of  the  judge  who  presides  at  the 
trial  affords  them  a  safe  support  and  direction. 

The  same  practice  of  judges  in  stating  the  law 
to  the  jury,  as  applied  to  the  particular  case  before 
them,  appears  likewise  in  the  case  of  the  King 
against  Oneby,  2nd  Lord  Raymond,  page  1494. 
On  the  trial  the  judge  directs  the  jury  thus :  "If 
you  believe  such  and  such  witnesses  who  have 
sworn  to  such  and  such  facts,  the  killing  of  the  de- 
ceased appears  to  be  with  malice  prepense  ；  but  if 
you  do  not  believe  them,  then  you  ought  to  find 
him  guilty  of  manslaughter  ；  and  the  jury  may,  if 
they  think  proper,  give  a  general  verdict  of  mur- 
der or  manslaughter  ；  but  if  they  decline  giving  a 
general  verdict,  and  will  find  the  facts,  specially, 
the  court  is  then  to  form  their  judgment  from  the 
facts  found,  whether  the  defendant  be  guilty  or  not 
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guilty,  i.  e.j  whether  the  act  was  done  with  malice 
and  deliberation,  or  not ノ，  Surely  language  can 
express  nothing  more  plainly  or  unequivocally,  than 
that  where  the  general  issue  is  pleadea  to  an  in- 
dictment, the  law  and  the  fact  ate  both  before  the 
jury  ；  and  that  the  former  can  never  be  separated 
from  the  latter,  for  the  judgment  of  the  court 
unless  by  their  own  spontaneous  act  ；  for  the  words 
are,  "  II they  decline  giving  a  general  verdict,  and 
will  find  the  facts  specially,  the  court  is  then  to 
form  their  judgment  from  the  facts  found."  So 
that,  after  a  general  issue  joined,  the  authority  of 
the  court  only  commences  when  the  jury  chooses 
to  decline  the  decision  of  the  law  by  a  general  ver- 
dict ； the  right  of  declining  which  legal  determin- 
ation, is  a  privilege  conferred  on  them  by  the 
statute  of  Westminister  2nd,  and  by  no  means  a 
restriction  of  their  powers. 

But  another  very  important  view  of  the  subject 
remains  behind  ；  for,  suDposinsr  I  had  failed  in  estab- 
lishing that  contrast  between  criminal  and  civil 
cases,  whicn  is  now  too  clear  net  only  to  require, 
but  even  to  justify  another  observation,  the  argu- 
ment would  lose  nothing  by  the  failure;  the  simi- 
larity between  criminal  and  civil  cases  derives  all 
its  application  to  the  argument  from  the  learned 
judge's  supposition,  that  the  jurisdiction  of  the 
jury  over  the  law  was  never  contended  for  in  the 
latter,  and  consequently  on  a  principle  of  equality 
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could  not  be  supported  in  the  former  ；  whereas  I 
do  contend  for  it,  and  can  incontestably  establish  it 
in  both.  This  application  of  the  argument  is  plain 
from  the  words  of  the  charsre :  "  If  the  jury  could 
find  the  law,  it  would  undoubtedly  hold  in  civil 
cases  as  well  as  criminal ； but  was  it  ever  supposed 
that  a  jury  was  competent  to  say  the  operation  of 
a  fine,  or  a  recovery,  or  a  warranty,  which  are  mere 
questions  of  law  ？，， 

To  this  question  I  answer,  that  the  competency 
of  the  jury  in  such  cases  is  contended  for  to  the 
full  extent  of  my  principle,  both  by  Littleton  and 
by  Coke;  they  cannot  indeed  decide  upon  tliem 
de  vlano,  which,  as  Vaughan  truly  says,  is  unintel- 
ligible, because  an  unmixed  question  of  law  can  by 
no  possibility  come  before  them  for  decision  ；  but 
whenever,  which  very  often  happens,  the  operation 
of  a  fine,  a  recovery,  a  warranty,  or  any  other 
record  or  conveyance  known  to  the  law  of  Eng- 
land, comes  forward,  mixed  with  the  fact  on  tlie 
general  issue,  the  jury  have  then  most  unquestiona- 
bly a  right  to  determine  it  ；  and  what  is  more,  no 
other  authority  possibly  can  ；  because,  when  the 
general  issue  is  permitted  by  law,  these  questions 
cannot  appear  on  the  record  for  the  judgment  of 
the  court,  and  although  it  can  grant  a  new  trial, 
yet  the  same  question  must  ultimately  be  deter- 
mined by  another  jury.  This  is  not  only  self-evi- 
dent to  every  lawyer,  but,  as  I  said,  is  expressly 
20 
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laid  down  by  Littleton  in  the  368th  section.  "  Also 
in  such  case  where  the  inquest  may  give  their  ver- 
dict at  large,  if  they  will  take  upon  them  the 
knowledge  of  the  law  upon  the  matter,  they  may 
give  their  verdict  generally  as  it  is  put  in  their 
charge  ；  as  in  the  case  aforesaid  they  may  well  say, 
that  the  lessor  did  not  disseize  the  lessee  if  thev 
will.  Coke,  in  his  commentary  on  this  section, 
confirms  Littleton  ；  saying,  that  in  doubtful  cases 
they  should  find  specially,  for  fear  of  an  attaint; 
and  it  is  plain  that  the  statute  of  Westminister  2ml, 
was  made  either  to  give  or  confirm  the  risrht  of  the 
jury  to  find  the  matter  specially,  leaving  their  jurL- 
diction  over  the  law  as  it  stood  by  the  common 
law.  The  words  of  the  statute  of  Westminster  2ncl, 
chapter  SOtla,  are  "  Ordinalum  est  quod  justitiarii 
ad  assisas  capiendas  assignati,  non  compellant  jura- 
tores  dicere  precise  si  sit  disseisina  vel  non  ；  ctum- 
modo  voluerint  dicere  veritatem  facti  et  petere  aux- 
ilium  justitiariorum,"  From  these  words  it  should 
appear,  that  the  jurisdiction  of  the  jury  over  the  law 
when  it  came  before  them  on  the  general  issue,  was 
so  invested  in  them  by  the  constitution,  that  the 
exercise  of  it  in  all  cases  had  been  considered  to 
be  compulsory  upon  them,  and  that  this  act  was  a 
legislative  relief  from  that  compulsion  in  the  case 
of  an  assize  of  disseizin  ；  it  is  equally  plain  from 
the  remaining  words  of  the  act,  that  their  jurisdic- 
tion remained  as  before  ；  "sed  si  sponte  velint  dicere 
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guod  disseisina  est  vel  non,  admittatur  eorum  vere- 
dictum  sub  suo  periculo." 

But  the  most  material  observation  upon  this  sta- 
tute, as  applicable  upon  the  present  subject,  is,  that 
the  terror  of  the  attaint  from  which  it  was  passed 
to  relieve  them,  having  (as  has  been  shown )  no 
•  existence  in  cases  of  crime,  the  act  only  extended 
to  relieve  the  jury  at  their  discretion  from  finding 
the 】aw  in  civil  actions  ；  an^d  consequently  it  is 
only  from  custom,  and  not  from  positive  law,  that 
they  are  not  even  compellable  to  give  a  general 
verdict  involving  a  judgment  of  law  on  every 
criminal  trial. 

These  principles  and  authorities  certainly  estab- 
lish that  it  is  the  duty  of  the  judge,  on  every  trial 
where  the  general  issue  is  pleaded,  to  give  to  the 
jury  his  opinion  on  the  law  as  applied  to  the  case 
before  them  ；  and  that  they  must  find  a  general 
verdict,  comprehending  a  judgment  of  law,  unless 
they  choose  to  refer  it  especially  to  the  court. 

But  we  are  here  in  a  case  where  it  is  contended 
that  the  duty  of  the  judge  is  the  direct  contrary 
of  this  ；  that  he  is  to  give  no  opinion  at  all  to  the 
Jury  upon  the  law  as  applied  to  the  case  before 
them;  that  they  likewise  are  to  refrain  from  all 
consideration  oi it,  and  yet  that  the  very  same 
general  verdict,  comprehending  both  fact  and  law, 
is  to  be  given  by  them  as  if  the  whole  legal  matter 
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had  been  summed  up  by  the  one  and  found  by  the 
other. 

I  confess  I  have-  no  organs  to  comprehend  tlie 
principle  on  which  such  a  practice  proceeds.  I 
contended  for  nothing  more  at  the  trial  than  the 
very  practice  recommended  by  Forster  and  Lord 
Raymond  ；  I  addressed  myself  to  the  jury  upon  • 
the  law  with  all  possible  respect  and  deference,  and, 
indeed,  with  very  marked  personal  attention  to  the 
learned  judge  ；  so  far  from  urging  the  jury,  dogmati- 
cally to  think  for  themselves  without  his  constitu- 
tional assistance, 丄 called  for  his  opinion  on  the  ques- 
tion of  libel ； saying,  that  if  he  should  tell  tlieiu  dis- 
tinctly the  paper  indicted  was  libellous,  though  I 
should  not  admit  that  they  were  bound  at  all  events 
to  give  effect  to  it,  if  they  felt  it  to  be  innocent,  yet 
I  was  ready  to  agree  that  they  ought  not  to  go 
against  the  charge  without  great  consideration  ； 
but  that,  if  he  sliould  shut  himself  up  in  silence, 
giving  no  opinion  at  all  upon  the  criminality  of  the 
paper  from  which  alone  any  guilt  could  be  fastened 
on  the  publisher,  and  should  narrow  their  con- 
sideration to  the  publication,  I  entered  my  protest 
against  their  finding  a  verdict  affixing  the  epithet 
of  guilty  to  the  mere  fact  of  publishing  a  paper, 
the  guilt  of  which  had  not  been  investigated.  If, 
after  this  address  to  the  jury,  the  learned  judge 
had  told  them,  that  in  his  opinion  the  paper  was 
a libel,  but  still  leaving  it  to  their  judgments,  and 
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likewise  the  defendant's  evidence  to  their  con- 
sideration, had  fiirther  told  them,  that  he  thought 
it  did  not  exculpate  the  publication';  and  if,  in  con- 
sequence of  such  directions,  the  jury  had  found  a 
verdict  for  the  Crown,  I  should  never  have  madfe 
my  present  motion  for  a  new  trial ； because  I 
should  have  considered  such  a  verdict  of  guilty  as 
founded  upon  the  opinion  of  the  jury  on  the  whole 
matter  as  left  to  their  consideration,  and  must  have 
sought  my  remedy  by  arrest  of  judgment  on  the 
record. 

But  the  learned  judge  took  a  direct  contrary 
course  ；  he  gave  no  opinion  at  all  upon  the  guilt 
or  innocence  of  the  paper  ；  he  took  no  notice  of  the 
defendant's  evidence  of  intention  ；  he  told  the  jury, 
in  the  most  explicit  terms,  that  neither  the  one  nor 
the  other  were  within  their  jurisdiction  ；  and  upon 
the  mere  fact  of  publication  directed  a  general  ver- 
dict comprehending  the  epithet  of  guilty,  after 
having  expressly  withdrawn  from  the  jury  every 
consideration  of  the  merits  of  the  paper  published, 
or  the  intention  of  the  publisher,  from  which  it  is 
admitted  on  all  hands  the  guilt  of  the  publication 
could  alone  have  any  existence. 

My  motion  is  therefore  founded  upon  this  obvi- 
ous and  simple  principle  ；  that  the  defendant  has 
had  in  fact  no  trial,  having  been  found  guilty 
without  any  investigation  of  his  guilt,  and  without 
any  power  left  to  the  jury  to  take  cognizance  of 
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his  innocence.  I  undertake  to  show,  that  the  jury 
could  not  possibly  conceive  or  believe  from  the 
judge's  charge,  that  they  had  any  jurisdiction  to 
acquit  him,  however  they  might  have  been  im- 
pressed even  with  the  merit  of  the  publication, 
or  convinced  of  his  meritorious  intention  in  pub- 
lishing it  ；  nay,  what  is  worse,  while  the  learned 
judge  totally  deprived  them  of  their  whole  juris- 
diction over  the  question  of  ubei  and  the  defend- 
ant's seditious  intention,  he  at  the  same  time 
directed  a  general  verdict  of  guilty,  which  compre- 
hended a  judgment  upon  both.  -' 

When  I  put  this  construction  on  the  learned 
judge's  direction,  I  found  myself  wholly  on  the 
language  in  which  it  was  communicated  ；  and  it 
will  be  no  answer  to  such  construction,  that  no 
such  restraint  was  meant  to  be  conveyed  by  it. 
If  the  learned  judge's  intentions  were  even  the 
direct  contrary  of  his  expressions,  yet il,  in  conse- 
quence of  that  which  was  expressed  though  not 
intended,  the  jury  were  abridged  of  a  jurisdiction 
which  belonged  to  them  by  law,  and  in  the  exer- 
cise of  which  the  defendant  had  an  interest,  he  is 
equally  a  sufferer,  and  the  verdict  given  under  such 
misconception  of  authority  is  equally  void.  My 
application  ought  therefore  to  stand  or  fall  by  the 
charge  itself,  upon  which 丄 disclaim  all  disingenu- 
ous caviling.  I  am  certainly  bound  to  show,  that 
from  the  general  result  of  it,  lairly  and  liberally 
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interpreted,  the  jury  could  not  conceive  that  they 
had  any  right  to  extend  their  consideration  beyond 
the  bare  fact  of  publication,  so  as  to  acquit  the 
defendant  by  a  judgment  founded  on  the  legality 
of  the  dialogue,  or  tlie  honesty  of  the  intention  in 
publishing  it. 

In  order  to  understand  the  learned  judge's  direc- 
tion,  it  must  be  recollected  that  it  was  addressed 
to  them  in  answer  to  me,  who  had  contended  for 
nothing  more  than  that  these  two  considerations 
ought  to  rule  the  verdict.  And  it  will  be  seen  that 
the  charge,  on  the  contrary,  not  only  excluded  both 
of  tliem  by  general  inference,  but  by  expressions, 
arguments,  and  illustrations  the  most  studiously 
selected  to  convey  that  exclusion,  and  to  render  it 
binding  on  the  consciences  of  the  jury.  After 
telling  them,  in  the  very  beginning  of  his  charge, 
that  the  single  question  for  their  decision  was, 
whether  the  defendant  had  published  the  pam- 
phlet, he  declared  to  them,  that  it  was  not  even 
allowed  to  him,  as  the  judge  trying  the  cause,  to 
say  whether  it  was  or  was  not  a libel ； for  that  if 
he  should  say  it  was  no  libel,  and  they,  following 
his  direction,  should  acquit  the  defendant,  they 
would  thereby  deprive  the  prosecutor  of  his  writ 
of  error  upon  the  record,  which  was  one  of  his 
dearest  birthrights.  The  law,  he  said,  was  equal 
between  the  prosecutor  and  the  defendant  ；  that  a 
verdict  of  acquittal  would  close  the  matter  forever, 
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depriving  him  of  his  appeal ； and  that  whatever, 
therefore,  was  upon  the  record,  was  not  for  their 
decision,  but  might  be  carried,  at  the  pleasure  of 
either  party,  to  the  House  of  Lords. 

Surely  language  could  not  convey  a limitation 
upon  the  right  of  the  jury  over  the  question  of 
libel,  or  the  intention  of  the  publisher,  more  posi- 
tive or  more  universal.  It  was  positive,  inasmuch 
as  it  held  out  to  them  that  such  a  jurisdiction  could 
not  be  entertained  without  injustice  ；  and  it  was 
universal,  because  the  principle  had  no  special  ap- 
plication to  the  particular  circumstances  of  that 
trial,  but  subjected  every  defendant,  upon  every 
prosecution  for  a libel,  to  an  inevitable  conviction 
on  the  mere  proof  of  publishing  any  thipff.  though 
both  judge  and  jury  might  be  convinced  that  the 
thing  published  was  innocent  and  even  meritorious. 

My  lord,  I  make  this  commentary  without  the 
hazard  of  contradiction  from  any  man  whose  reason 
is  not  disordered.  For  if  the  prosecutor  in  every 
case  has  a  birthright  by  law  to  have  the  question 
of  iibei  left  open  upon  the  record,  which  it  can  only 
be  by  a  verdict  of  conviction  on  the  single  fact  of 
publishing,  no  legal  right  can  at  the  same  time 
exist  in  the  jury  to  shut  ou,t  that  question  by  a 
verdict  of  acquittal,  founded  upon  the  merits  of 
the  publication,  or  the  innocent  mind  of  the  pub- 
lisher. Rights  that  are  repugnant  and  contradic- 
tory cannot  be  co-existent.    The  jury  can  never 
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have  a  constitutional  right  to  do  an  act  beneficial 
to  the  defendant  which  when  done  deprives  the 
prosecutor  of  a  right  which  the  same  constitution 
has  vested  in  him.  No  right  can  belong  to  one 
person,  the  exercise  of  which  in  every  instance 
must  necessarily  work  a  wrong  to  another.  If  tho 
prosecutor  of  a libel  has  in  every  instance  the  privi- 
lege to  try  the  merits  of  his  prosecution  before  the 
judges,  the  jury  can  have  no  right  in  any  instance 
to  preclude  his  appeal  to  them  by  a  general  verdict 
for  the  defendant. 

The  jury  therefore,  from  this  part  of  the  charge, 
must  necessarily  have  felt  themselves  absolutely 
limited,  I  might  say  even  in  their  powers,  to  the 
fact  of  publication  ；  because  the  highest  restraint 
upon  good  men  is  to  convince  them  that  they  can- 
not break  loose  from  it  without  injustice  ；  and  the 
power  of  a  good  subject  is  never  more  effectually 
destroyed  than  when  he  is  made  to  believe  that  the 
exercise  of  it  will  be  a  breach  of  his  duty  to  the 
public,  and  a  violation  of  the  laws  of  his  country. 

But,  since  equal  justice  between  the  prosecutor 
and  the  defendant  is  the  pretence  for  this  abridg- 
ment 01  junsaiction,  let  us  examine  a little  how  it 
is  affected  by  it.  Do  the  prosecutor  and  the  de- 
fendant really  stand  upon  an  equal  footing  by  tbis 
mode  of  proceeding  ？  With  what  decency  this  can 
be  alleged,  I leave  those  to  answer  who  know  that 
it  is  only  by  the  indulgence  of  Mr.  Bearcroft,  of 
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counsel  for  the  prosecution,  that  my  reverend  cli- 
ent is  not  at  this  moment  in  prison,*  while  we  are 
discussing  this  notable  equality.  Besides,  my  lord, 
the  judgment  of  this  court,  though  not  final  in  the 
constitution,  and  therefore  not  binding  on  the  pro- 
secutor, is  absolutely  conclusive  on  the  defendant 
If  your  lordships  pronounce  the  record  to  contain 
no  libel,  and  arrest  the  judgment  on  the  verdict, 
the  prosecutor  may  carry  it  to  the  House  of  Lords, 
and,  pending  his  writ  of  error,  remains  uutouched 
by  your  lordships'  decision.  But  if  judgment  be 
against  the  defendant,  it  is  only  at  the  discretion 
of  the  Crowu,  as  it  is  said,  and  not  of  right,  that 
he  can  prosecute  any  writ  of  error  at  all ； and  even 
if  he  finds  no  obstruction  in  that  quarter,  it  is  but 
at  the  best  an  appeal  for  the  benefit  of  public  lib- 
erty, from  which  he  himself  can  have  no  personal 
benefit;  for  the  writ  of  error  being  no  supersedeas, 
the  punishment  is  inflicted  on  him  in '  the  mean 
time.  In  the  case  of  Mr.  Horne ，ナ this  court  im- 
prisoned him  for  publishing  a libel  upon  its  own 
judgment,  pending  his  appeal  from  its  justice;  and 
he  had  suffered  the  utmost  rigor  which  the  law 
imposed  upon  him  as  a  criminal,  at  the  time  that 

*  Lord  Mansfield  ordered  the  Dean  to  be  committed  on  the  moiion 
for  the  new  trial ； and  said  he  had  no  discretion  to  suffer  him  to  be 
fit  large,  without  consent,  after  his  appearance  in  court,  on  convic- 
lioD.  Upon  which  Mr.  Bearcroft  gave  his  consent  that  the  Dean 
should  remain  at  large  upon  bail. 


t  Afterwards  Mr.  Home  Tooke, 
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the  House  of  Lords,  with  the  assistance  of  the 
twelve  judges  of  England,  were  gravely  assembled ' 
to  determine  whether  he  had  been  guilty  of  any 
crime.  I  do  not  mention  this  case  as  hard  or  rig- 
orous on  Mr.  Home,  as  an  individual ； it  is  the 
general  course  of  practice,  but  surely  that  practice 
ought  to  put  an  end  to  this  argument  of  equality 
between  prosecutor  and  prisoner.  It  is  adding  . 
insult  to  injury  to  tell  an  innocent  man  who  is  in  a 
dungeon,  pending  his  writ  of  error,  and  of  whose 
innocence  both  judge  and  jury  were  convinced  at 
the  trial,  that  he  is  in  equal  scales  with  his  prose- 
cutor, who  is  at  large,  because  he  has  an  opportu- 
nity of  deeming,  after  tlie  expiration  of  his  punish- 
ment, that  the  prosecution  had  been  unfounded, 
and  his  sufferings  unjust.  By  parity  of  reasoning, 
a  prisoner  in  a  capital  case  misrht  be  hanged  in  the 
mean  time  for  the  benefit  of  equal  justice  ； leaving 
his  executors  to  fight  the  battle  out  with  his  prose- 
cutor upon  the  record,  through  every  court  in  the 
kingdom  ；  by  which  at  last  his  attainder  might  be 
reversed,  and  the  blood  of  bis  posterity  remain 
uncorrupted.  What  justice  can  be  more  impartial 
or  equal ？ 

So  much  for  this  right  of  the  prosecutor  of  a 
libel  to  compel a  jury  in  every  case,  generally  to 
convict  a  defendant  on  the  fact  of  publication,  or 
to  find  a  special  verdict  ；  a  right  unheard  of  before 
since  the  birth  of  the  constitution :  not  even  founded 
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upon  any  equality  in  fact,  even  such  a  shocking 
parity  could  exist  in  law,  and  not  even  contend eil 
to  exist  in  any  other  case,  where  private  men 
become  the  prosecutors  of  crimes  for  the  ends  of 
public  justice.  It  can  have,  generally  speaking, 
no  existence  in  any  prosecution  for  felony  ；  because 
the  general  description  of  the  crime  in  such  indict- 
ments, for  the  most  part,  shuts  out  the  legal  ques- 
tion in  the  particular  instance  from  appearing  on 
the  record  ；  and  for  the  same  reason,  it  can  have 
no  place  even  in  the  appeals  of  death,  etc.,  the  only 
cases  where  prosecutors  appear  as  the  revengers 
or  their  own  private  wrongs,  and  not  as  the  repre- 
sentatives of  the  crown. 

The  learned  judge  proceeded  next  to  establish 
the  same  universal  limitation  upon  the  power  of 
tbe  jury,  from  the  history  oi  different  trials,  and 
the  practice  of  former  judges  who  presided  at 
them  ；  and  while  I  am  complaining  of  what  I  con- 
ceive to  be  injustice,  I  must  take  care  not  to  be 
unjust  mysel£  I  certainly  do  not,  nor  ever  did 
consider  the  learned  judge's  misdirection  in  his 
charce  to  be  peculiar  to  himself  ；  it  was  only  the 
resistance  of  the  defendant's  evidence,  and  what 
passed  after  the  jury  returned  into  court  with  tlie 
verdict,  that  I  ever  considered  to  be  a  departure 
from  all  precedents  ；  the  rest  had  undoubtedly  the 
sanction  of  several  modern  cases;  and  I  wish, 
therefore,  to  be  distinctly  understood,  tnat  I  partly 
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found  ray  motion  for  a  new  trial  in  opposition  to 
these  decisions.  It  is  my  duty  to  speak  with  defer- 
ence of  all  the  judgments  of  this  court  ；  and  I  feel 
an  additional  respect  for  some  of  those 丄 am  about 
to  combat,  because  they  are  your  lordship's;  but 
comparing  them  with  the  judgments  of  your  pre- 
decessors for  ages,  which  is  the  highest  evidence 
of  English  law,  I  must  be  forgiven  if  I  presume  to 
question  their  authority. 

My  lord,  it  is  necessary  that  I  should  take  notice 
of  some  of  them  as  they  occur  in  the  learned 
juc^ge's  charge  ；  for,  although  he  is  not  responsible 
for  the  rectitude  of  those  precedents  which  lie  only 
cited  in  support  of  it,  yet  the  defendant  is  unques- 
tionably entitled  to  a  new  trial,  if  their  principles 
are  not  ratified  by  the  court;  for  whenever  the 
learned  judge  cited  precedents  to  warrant  the  limi- 
tation on  the  province  of  the  jury  imposed  by  his 
own  authority,  it  was  such  an  adoption  of  the  doc- 
trines they  contained,  as  made  them  a  rule  to  the 
jury  in  their  decision. 

First,  then,  the  learned  judge,  to  overturn  my 
argument  with  the  jury  for  their  junsaiction  over 
the  whole  charge,  opposed  your  lordsliip's  estab- 
lished practice  for  eight-and-twenty  years  ；  and  the 
weight  of  this  great  authority  was  increased  by  the 
general  manner  in  which  it  was  stated,  for  I  find 
no  expressions  of  your  lordship's  in  any  of  the 
reported  cases  which  go  the  length  contended  for. 
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I  find  the  practice,  indeed,  fully  warranted  by 
them  ；  but  I  do  not  ineet  with  the  principle  which 
can  alone  vindicate  that  practice,  fairly  and  dis- 
tinctly avowed.  The  learned  judge,  therefore, 
referred  to  the  charge  of  Chief  Justice  Raymond, 
in  the  case  of  the  King  and  Franklin,  in  which  the 
universal  limitation  contended  for  is  indeed  laid 
down,  not  only  in  the  most  unequivocal  expres- 
sions, but  the  ancient  jurisdiction  of  juries,  resting 
upon  all  the  authorities  I  have  cited,  is  treated  as  a 
ridiculous  notion  which  had  been  just  taken  up  a 
little  before  the  year  1731,  and  which  no  man 
living  had  ever  dreamed  of  before.  The  learned 
judge  observed  that  Lord  Raymond  stated  to  the 
jury  on  Franklin's  trial  that  there  were  three  ques- 
tions : the  first  was,  the  fact  of  publishing  the 
Craftsman  ；  secondly,  whether  the  averments  in 
the  information  were  true  ；  but  that  the  third, 
namely,  whether  it  was  a libel,  was  merely  a  ques- 
tion of  law,  with  which  the  jury  had  nothing  to  do, 
as  had  been  then  of  late  thought  by  some  people 
who  ought  to  have  known  better. 

This  direction  of  Lord  Raymond's  was  fully 
ratified  and  adopted  in  all  its  extent,  and  given 
to  the  jury,  on  the  present  trial,  with  several  others 
of  the  same  import,  as  an  unerring  guide  for  their 
conduct;  and  surely  human  ingenuity  could  not 
frame  a  more  abstract  and  universal  limitation 
upon  their  right  to  acquit  the  defendant  by  a 
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general  verdict  ；  for  Lord  Raymond's  expressions 
amount  to  an  absolute  denial  of  the  right  of  the 
jury  to  find  the  defendant  not  guilty  if  the  publi- 
cation and  innuendoes  are  proved.  "  Libel  or  no 
libel,  is  a  question  of  law,  with  which  you,  the 
jury,  have  nothing  to  do."  How  then  can  they 
have  any  right  to  give  a  general  verdict  consist- 
ently with  this  declaration  ？  Can  any  man  in  his 
senses  collect  that  he  has  a  right  to  decide  on  that 
with  which  he  has  nothing  to  do? 

But  it  is  needless  to  comment  on  these  expres- 
sions, for  the  jury  were  likewise  told  by  the  learned 
judge  himself,  that  if  they  believed  the  fact  of  pub- 
lication they  were  bound  to  find  the  defendant 
guilty  ；  and  it  will  hardly  be  contended  that  a 
man  has  a  right  to  refrain  from  doing  that  which 
lie  is  bound  to  do. 

Mr.  Cowper,  as  counsel  for  the  prosecution,  took 
upon  him  to  explain  what  was  meant  by  this  ex- 
pression, and  I  seek  for  no  other  construction : 
"The  learned  judge,"  said  he,  "  did  not  mean  to 
deny  the  right  of  the  jury,  but  only  to  convey  that 
there  was  a  religious  and  moral  obligation  upon 
them  to  refrain  from  the  exercise  of  it."  Now,  if 
the  principle  which  imposed  that  obligation  had 
been  alleged  to  be  special,  applying  only  to  the 
particular  case  of  the  Dean  of  St.  Asaph,  and  con- 
sequently consistent  with  the  right  of  the  jury  to 
a  more  enlarged  jurisdiction  in  other  instances, 
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telling  the  jury  that  they  were  bound  to  convict 
on  proof  of  publication,  might  be  plausibly  con- 
strued into  a  recommendation  to  refrain  from  the 
exercise  of  their  rignt  in  that  case,  and  not  to  a 
general  denial  of  its  existence  ；  but  the  moment  it 
is  recollected  that  the  principle  which  bound  them 
was  not  particular  to  the  instance,  but  abstract  and 
universal,  binding  alike  in  every  prosecution  for  a 
libel,  it  requires  no  logic  to  pronounce  the  expres- 
sion to  be  an  absolute,  unequivocal,  and  universal 
denial  of  the  right,  uommon  sense  tells  every  man 
that  to  speak  of  a  person's  right  to  do  a  thing, 
which  yet,  in  every  possible  instance  where  it 
might  be  exerted,  he  is  religiously  and  morally 
bound  not  to  exert,  is  not  even  sophistry,  but 
downright,  vulgar  nonsense.  But  the  jury  were  not 
only  limited  by  these  modem  precedents,  which 
certainly  have  an  existence,  but  were,  in  my  mind, 
limited  with  still  greater  effect  by  the  learned 
judge's  declaration  that  some  of  those  ancient 
authorities  on  which 1 had  principally  relied  for 
the  establishment  of  their  jurisdiction,  had  not 
merely  been  overruled,  but  were  altogether  inappli- 
cable. I  particularly  observed  how  much  ground 
I lost  with  the  jury,  when  they  were  told  from  the 
bench  that  even  in  Bushel's  case,  on  which  I  had 
so  greatly  depended,  the  very  reverse  of  my  doc- 
trine had  been  expressly  established  ；  the  court 
having  said  unanimously  in  that  case,  according 
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to  the  learned  judge's  statement,  that  if  the  jury 
be  asked  what  the  law  is,  they  cannot  say,  and 
having  likewise  ratified,  in  express  terms,  the 
maxim,  ad  quccslionem  legis  non  respondent  jurat  ores. 

My  lord,  this  declaration  from  the  bench,  which 
I  confess  not  a little  staggered  and  surprised  me, 
rendered  it  my  duty  to  look  again  into  Vaughan, 
where  Bushel's  case  is  reported.  I  have  performed 
that  duty,  and  now  take  upon  me  positively  to  say, 
that  the  words  of  Lord  Chief  Justice  Vaughan, 
which  the  learned  judge  considered  as  a  judgment 
of  the  court,  denying  the  jurisdiction  of  the  jury 
over  the  law,  where  a  general  issue  is  joined  before 
them  were,  on  the  contrary,  made  use  of  by  that 
learned  and  excellent  person  to  expose  the  fallacy 
of  such  a  misapplication  of  the  maxim  alluded  to 
by  the  counsel  against  Bushel,  declaring  that  it 
had  no  reference  to  any  case  where  the  law  and 
the  fact  were  incorporated  by  the  plea  of  not  guilty, 
and  confirming  the  right  of  the  jury  to  find  the 
law  upon  every  such  issue,  in  terms  the  most  em- 
phatical  and  expressive.    This  is  manifest  from  the 

whole  report 

Bushel,  one  of  the  jurors  on  the  trial  of  Perm  and 
Mead,  had  been  committed  by  the  court  for  find- 
ing the  defendant  not  guilty,  against  the  direction 
of  the  court  in  matter  of  law  ；  and  being  brought 
before  the  court  of  common  pleas  by  habeas  cor- 
pus, this  case  of  commitment  appeared  upon  the 
21 
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face  of  the  return  to  the  writ.  It  was  contended 
by  the  counsel  against  Bushel,  upon  the  authority 
of  this  maxim,  that  the  commitment  was  legal, 
since  it  appeared  by  the  return  that  Bushel  had 
taken  upon  him  to  find  the  law  against  the  direc- 
•  tion  of  the  judge,  and  had  been  therefore  legally 
imprisoned  for  that  contempt.  It  was  upon  that 
occasion  that  Chief  Justice  Vaughan,  with  the  con- 
currence of  the  whole  court,  repeated  the  maxim,  ad 
qucestionem  legis  non  respondent  juratores,  as  cited 
by  the  counsel  for  the  crown,  but  denied  the  appli- 
cation of  it  to  impose  any  restraint  upon  jurors 
trying  any  crime  upon  the  general  issue.  His  lan- 
guage is  too  remarkable  to  be .  forgotten,  and  too 
plain  to  be  misunderstood.  Taking  the  words  ot 
the  return  to  the  habeas  corpus,  viz.:  "  That  the 
jury  did  acquit  against  the  direction  of  the  court 
in  matter  of  law ノ，  "These  words,"  said  this  great 
lawyer,  "taken  literally  and  piano,  are  insignifi- 
cant and  unintelligible,  for  no  issue  can  be  joined 
of  matter  of  law  ；  no  jury  can  be  charged  with  the 
trial  of  matter  of  law  barely  ；  no  evidence  ever  was 
or  can  be  given  to  a  jury  of  what  is  law  or  not  ； 
nor  any  oath  given  to  a  jury  to  try  matter  of  law 
alone,  nor  can  any  attaint  lie  for  such  a  false  oath. 
Therefore  we  must  take  off  this  veil  and  color  of 
words,  which  make  a  show  of  being  something,  but 
are  in  fact  nothing;  for  if  the  meaning  of  these 
words,  finding  against  the  direction  of  the  court  in 
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matter  of  law,  be  that  if  the  judge,  having  heard 
the  evidence  given  in  court,  for  he  knows  no  other, 
shall  tell  the  jury  upon  this  evidence  that  the 】aw 
is  for  the  plaintiff  or  the  defendant,  and  they,  under 
the  pain  of  fine  and  imprisonment,  are  to  find 
accordingly,  every  one  sees  that  the  jury  is  but  a 
troublesome  delay,  a  great  charge,  and  of  no  use 
in  determining  right  and  wrong  ；  which  were  a 
strange  and  new-found  conclusion,  after  a  trial  so 
celebrated  for  many  hundreds  of  years  in  this 
country." 

Lord  Chief  Justice  Vaughan's  argument  is  there- 
fore plainly  this.  Adverting  to  the  arguments  of 
the  counsel,  he  says,  you  talk  of  the  maxim  ad 
qucestionem  legis  non  respondent  jurat  ores,  but  it 
has  no  sort  of  application  to  your  suDject.  The  words 
of  your  return,  viz.,  that  Bushel  did  acquit  asrainst 
the  direction  of  the  court  iu  matter  of  law,  are 
unintelligible,  and  as  applied  to  the  case,  impossi- 
ble. The  jury  could  not  be  asked  in  the  abstract, 
what  was  the law  ；  they  could  not  have  an  issue  of 
the  law  joined  before  them  ；  they  could  not  be 
sworn  to  try  it.  Ad  qucestionem  legis  non  respon-r 
dent  juratores  ；  therefore  to  say  literally  and  de 
piano  that  the  jury  found  the  law  against  the  judge's 
direction  is  absurd  ；  they  could  not  be  in  a  situa- 
tion to  find  it  ；  an  unmixed  question  of  law  could 
not  be  before  them  ；  the  judge  could  not  give  any 
positive  directions  of  law  upon  the  trial,  for  the 
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law  can  only  arise  out  of  facts,  and  the  judge  can- 
not know  what  the  facts  are  till  the  jury  have  given 
their  verdict.  Therefore,  continued  the  Chief  Jus- 
tice, let  us  take  off  this  veil  and  color  of  words, 
which  make  a  show  of  being  something,  but  are 
in  fact  nothing  ； let  us  get  rid  of  the  fallacy  of 
applying  a  maxim,  which  truly  describes  the  juris- 
diction of  the  courts  over  issues  of  law,  to  destroy 
the  jurisdiction  oi  jurors,  in  cases  where  law  and 
fact  are  blended  together  upon  a  trial  ；  since,  if  the 
jury  at  the  trial  are  bound  to  receive  the  law  frora 
the  judge,  every  one  sees  that  it  is  a  mere  mockery, 
and  of  no  use  in  determining  right  and  wrong. 
This  is  the  plain  common  sense  of  the  argument  ； 
and  it  is  impossible  to  suggest  a  distinction  between 
its  application  to  Bushel's  case  and  to  the  present  ； 
except  that  the  right  of  imprisoning  the  jurors  was 
there  contended  for,  in  order  to  enforce  obedience 
to  the  directions  of  the  judge.  But  this  distinc- 
tion, II it  deserves  the  name,  though  held  up  by 
Mr.  Bearcroft  as  very  important,  is  a  distinction 
、、う lliout  a  difference.  For ii，  according  to  Vaughan, 
the  free  agency  of  the  jury  over  the  whole  charge, 
uRCOTi^rolled  by  the  judsre's  direction,  constitutes 
the  whole  of  that  ancient  mode  of  trial : it  sijrni- 
fies  nothing  by  what  means  that  free  agency  is 
destroyed  ；  whether  by  the  imprisonment  of  con- 
science or  of  body  ；  by  the  operation  of  their  vir- 
tues or  of  tlieir  fears.     Whether  they  decline 
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exerting  their  jurisdiction  from  being  told  that 
the  exertion  of  it  is  a  contempt  of  religious  and 
moral  order,  or  a  contempt  of  the  court  punishable 
by  imprisonment  ；  their  jurisdiction  is  equally 
taken  away. 

My  lord,  I  should  be  very  sorry  improperly  to 
waste  the  time  of  the  court,  but  I  cannot  help 
repeating  once  again,  that  if,  in  consequence  of  the 
learned  judge's  directions,  the  jury,  from  a  just 
deference  to  learning  and  authority,  from  a  nice 
and  modest  sense  of  duty,  felt  themselves  not  at 
liberty  to  deliver  the  defendant  from  the  whole 
indictment,  he  has  not  been  tried  ；  because,  though 
he  was  entitled  by  law  to  plead  generally  that  he 
was  not  guilty,  though  he  did  in  fact  plead  it 
accordinsrlv,  and  went  down  to  trial  upon  it,  yet 
the  jury  have  not  been  permitted  to  try  that  issue, 
but  have  been  directed  to  find  at  all  events  a  gen- 
eral verdict  of  guilty,  with  a  positive  injunction 
not  to  investigate  the  guilt,  or  even  to  listen  to  any 
evidence  of  innocence. 

My  lord,  I  cannot  heip  contrasting  this  trial 
with  that  of  Colonel  Gordon's  but  a  few  sessions 
past  in  London. 1 had  in  my  hand  but  this  mo- 
ment, an  accurate  note  of  Mr.  Baron  Eyre's*  charge 
to  the  jury  on  that  occasion  ；  I  will  not  detain  the 
court  by  looking  for  it  amongst  my  papers;  because 
I  believe 丄 can  corrrctly  repeat  the  substance 
of  it. 

*  Afterward  Lord  Chief  Baron. 
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Earl  of  Mansfield.  The  case  of  the  King  against 
Cosmo  Gordon. 

Mr.  Erskine.  Yes,  my  lord;  Colonel  Gordon 
was  indicted  for  the  murder  of  General  Thomas; 
whom  he  had  killed  in  a  duel ； and  the  question 
was,  whether,  if  the  jury  were  satisfied  of  that 
fact,  the  prisoner  was  to  be  convicted  of  murder  ？ 
That  was,  according  to  Forster,  as  much  a  ques- 
tion of  law,  as  libel  or  no  tibel ； but  Mr.  Baron 
Eyre  did  not  therefore  feel  himself  at  liberty  to 
withdraw  it  from  the  jury.  After  stating,  greatly 
to  his  honor,  the  hard  condition  of  the  prisoner 
who  was  brought  to  a  trial  for  life,  in  a  case  where 
the  positive  law  and  the  prevailing  manners  of  the 
times  were  so  strongly  in  opposition  to  one  another, 
that  he  was  afraid  the  punishment  of  individuals 
would  never  be  able  to  beat  down  an  offence  so 
sanctioned,  he  addressed  the  jury  nearly  in  these 
words :  "  Nevertheless,  gentlemen,  I  am  bound  to 
declare  to  you,  what  the  law  is  as  applied  to  this 
case,  in  all  the  different  views  in  which  it  can  be 
considered  by  you  upon  the  evidence.  Of  this  law 
and  of  the  facts  as  you  shall  find  them,  your  ver- 
dict must  be  compounded  ；  and  I  persuade  myself, 
that  it  will  be  such  a  one  as  to  give  satisfaction  to 
your  own  consciences." 

Now,  if  Mr.  Baron  Eyre,  instead  of  telling  the 
jury  that  a  duel,  however  lairly  and  honorably 
fought,  was  a  murder  by  the  law  of  England,  and 
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leaving  them  to  find  a  general  verdict  under  that 
direction,  had  said  to  them,  that  whether  such  a 
duel  was  murder  or  manslaughter,  was  a  question 
with  which  neither  he  nor  they  had  any  thing  to 
do,  and  on  which  he  should  therefore  deliver  no 
opinion;  and  had  directed  them  to  find  that  the 
prisoner  was  guilty  of  killing  the  deceased  in  a 
deliberate  duel,  telling  them  that  the  court  would 
settle  the  rest,  that  would  have  been  directly  con- 
sonant to  the  case  of  the  Dean  of  St.  Asaph.  By 
this  direction,  the  prisoner  would  have  been  in  the 
hands  of  the  court,  and  the  judges,  not  the  jury, 
would  have  decided  upon  the  life  of  Colonel 
Gordon. 

But  the  two  learned  judges  differ  most  essentially 
indeed.  Mr.  Baron  Eyre  conceives  himself  bound  in 
duty  to  state  the  law  as  applied  to  the  particular 
facts,  and  to  leave  it  to  the  jury.  Mr.  Justice 
BuUer  says  he  is  not  bound  nor  even  allowed  so  to 
state  or  apply  it,  and  withdraws  it  entirely  from 
their  consideration.  Mr.  Baron  Eyre  tells  the  jury 
that  their  verdict  is  to  be  compounded  of  the  fact 
and  the  law;  Mr.  Justice  Buller,  on  the  contrary, 
that  it  is  to  be  confined  to  the  fact  only,  the  law 
being  the  exclusive  province  of  the  court.  My 
lord,  it  is  not  for  me  to  settle  differences  of  opinion 
between  the  judges  of  England,  nor  to  pronounce 
which  of  them  is  wrong :  but  since  they  are  con- 
tradictory and  inconsistent,   I  may  hazard  the 
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assertion  that  they  cannot  both  be  right  ；  tlie 
authorities  which  I  have  cited,  and  the  general 
sense  of  mankind  which  settles  every  thing  else, 
must  determine  the  rest. 

My  lord, 1 come  now  to  a  very  important  part 
of  the  case,  untouched  I  believe  before  in  any  of 
the  arguments  on  this  occasion. 

I  mean  to  contend,  that  the  learned  judge's 
charge  to  the  jury  cannot  be  supported  even  upon 
its  own  principles  ；  for,  supposing  the  court  to  be 
of  opinion  that  all I  have  said  in  opposition  to  these 
principles  is  inconclusive,  and  that  the  question  of 
libel,  and  the  intention  of  the  publisher,  were  pro- 
perly withdrawn  from  the  consideration  of  the  jury, 
still I  think  I  can  make  it  appear  that  such  a 
judgment  would  only  render  the  misdirection  more 
palpable  and  striking. 

I  may  safely  assume,  that  the  learned  judge 
must  have  meant  to  direct  the  jury  either  to  find  a 
general  or  a  special  verdict  ；  or,  to  speak  more 
generally,  that  one  of  these  two  verdicts  must  be 
the  object  of  every  charge  ；  because  I  venture  to 
affirm,  that  neither  the  records  of  the  courts,  the 
reports  of  their  proceedings,  nor  the  writings  of 
lawyers,  furuisli  any  account  of  a  thira.  There  can 
be  no  middle  verdict  between  both  ；  the  jury  must 
either  try  the  whole  issue  generally,  or  find  the 
facts  specially,  referring  the  legal  conclusions  to  tlio 
court. 
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I  may  affirm  with  equal  certainty,  that  tLe  gen- 
eral verdict,  ex  vi  termini,  is  universally  as  compre- 
hensive as  the  issue,  and  that  consequently  such  a 
verdict  on  an  indictment,  upon  the  general  issue, 
not  guilty,  universally  and  unavoidedly  involves 
a  judgment  of  law,  as  well  as  fact  ；  because  the 
charge  comprehends  both,  and  the  verdict,  as  has 
been  said,  is  co-extensive  with  it.  Both  Coke  and 
Littleton  give  this  precise  definition  of  a  general 
verdict,  for  they  both  sny,  that  if  the  jury  will  find 
the  law,  they  may  do  it  by  a  general  verdict,  wbicli 
is  ever  as  large  as  the  issue.  It  this  be  so,  it  fol- 
lows by  necessary  consequence,  that  if  the  judge 
means  to  direct  the  jury  to  find  generally  against 
a  defendant,  he  must  leave  to  their  consideration 
everything  which  goes  to  the  constitution  of  such 
a  general  verdict,  and  is  therefore  bound  to  permit 
them  to  come  to  and  to  direct  them  how  to  form 
that  general  conclusion  from  the  law  and  the  fact, 
which  is  involved  in  the  term  guilty.  For  if  is 
ridiculous  to  say,  that  guilty  is  a  fact  ；  it  is  a  con- 
clusion in  law  from  a  fact,  and  therefore  can  have 
no  place  in  a  special  verdict,  where  the  legal  con- 
clusion is  left  to  the  court. 

In  this  case  tho  defendant  is  charged,  not  with 
having  published  this  pamphlet,  but  with  having 
published  a  certain  false,  scandalous,  and  seditious 
libel,  with  a  seditious  and  rebellious  intention.  He 
pleads  that  he  is  not  guilty  in  manner  and  form  as 
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he  is  accused  ；  which  plea  is  admitted  on  all  hands 
to  be  a  denial  of  the  whole  charge,  and  consequent- 
ly does  not  merely  put  in  issue  the  fact  of  publish- 
ing the  pamphlet,  but  the  truth  of  the  whole 
indictment,  i.  e.y  the  publication  of  the  libel  set 
forth  in  it,  with  the  intention  charged  by  it. 

When  this  issue  comes  down  for  trial,  the  jury 
must  either  find  the  whole  charge  or  a  part  of  it  ； 
and  admitting,  for  argument  sake,  that  the  judge 
has  a  right  to  dictate  either  of  these  two  courses  ；  he 
is  undoubtedly  bound  in  law  to  make  his  direction 
to  the  jury  conformable  to  the  one  or  the  other.  If 
he  means  to  confine  the  jury  to  the  fact  of  publish- 
ing, considering  the  guilt  of  the  defendant  to  be  a 
legal  conclusion  for  the  court  to  draw  from  that 
fact,  specially  found  on  the  record,  he  ought  to 
direct  the  jury  to  find  that  fact  without  affixing 
the  epithet  of  guilty  to  the  finding.  But,  if  he  will 
have  a  general  verdict  of  guilty,  which  involves  a 
judgment  of  law  as  well  as  fact,  he  must  leave  the 
law  to  the  consideration  of  the  jury;  since  when 
the  word  guilty  is  pronounced  by  them,  it  is  so 
well  understood  to  comprehend  everything  charg- 
ed by  the  indictment,  that  the  associate  or  bis  clerk 
instantly  records,  that  the  defendant  is  guilty  in 
manner  and  form  as  lie  is  accused,  i.  c,  not  simply 
that  he  has  published  the  pamphlet  contained  in 
the  indictment  ；  but  that  he  is  guilty  of  publishing 
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the  libel  with  the  wicked  intentions  charged  on 
him  by  the  record. 

Now,  if  this  effect  of  a  general  verdict  of  guilty 
is  reflected  on  for  a  moment,  the  illegality  of  direct- 
ing one  upon  the  bare  fact  of  publishing,  will ap-  • 
pear  in  the  most  glaring  colors.  The  learned 
judge  says  to  the  jury,  whether  this  be  a libel  is 
not  for  your  consideration  ；  I  cun  give  no  opinion 
on  that  subject  without  injustice  to  the  prosecutor  ； 
and  as  to  what  Mr.  Jones  swore  concerning  the 
defendant's  motives  for  the  publication,  that  is  like- 
wise not  before  you;  for  if  you  are  satisfied  in 
point  of  fact  that  the  defendant  published  this 
pamphlet,  you  are  bound  to  find  him  guilty.  Why 
guilty,  my  lord,  when  the  consideration  of  guilt  is 
withdrawn  ？  He  confines  the  jury  to  ilie  finding 
of  a  fact,  and  enjoins  them  to  leave  the  legal  con- 
clusion from  it  to  the  court  ；  yet,  instead  of  direct- 
ing them  to  make  that  fact  the  subject  of  a  special 
verdict,  he  desires  them  in  the  same  breath  to  find 
a  general  one  ；  to  draw  the  conclusion  without  any 
attention  to  the  premises  ；  to  pronounce  a  verdic  t 
which  upon  the  face  of  the  record  includes  a  judg- 
ment upon  their  oaths  that  the  paper  is  a libel, 
and  that  the  publisher's  intention  in  publishing  it 
were  wicked  and  seditous,  although  neither  the 
one  nor  the  other  made  any  part  of  their  consid- 
eration. My  Lord,  such  a  verdict  is  a  monster  in 
law,  without  precedent  in  former  times,  or  root  in 


332 


MB.  EBSE:II9£，S  speech  IN 


the  constitution.  It  it  be  true,  on  the  principle  of 
the  charge  itself,  that  the  fact  of  publication  was 
all  that  the  jury  were  to  find,  and  all  that  was 
necessary  to  establish  the  defendant's  guilt,  if  the 
, thing  published  be  a libel,  why  was  not  that  fact 
found,  like  all  other  facts  upon  special  verdicts  ？ 
Why  was  an  epithet,  which  is  a legal  conclusion 
from  the  fact,  extorted  from  a  jury  who  were  re- 
strained from  forming  it  themselves  ？  The  verdict 
must  be  taken  to  be  general  or  special ； if  general, 
it  has  found  the  whole  issue  without  a  co-extensive 
examination  ；  if  special,  the  word  guilty,  which  is 
a  conclusion  from  facts,  can  have  no  place  in  it. 
Either  this  word  guilty  is  operative  or  unessential, 
an  epithet  of  substance  or  of  form,  it  is  impossible 
to  controvert  that  proposition,  and  I  give  the 
gentlemen  their  choice  of  the  alternative.  If  they 
admit  it  to  be  operative  and  of  real  substance,  or, 
to  speak  more  plainly,  that  the  fact  of  publication 
found  specially,  without  the  epithet  of  guiity,  would 
have  been  an  imperfect  verdict,  inconclusive  of 
the  defendant's  guilt,  and  on  which  no  judgment 
could  have  followed,  then  it  is  impossiole  to  deny 
that  the  defendant  has  suffered  injustice  ；  because 
such  an  admission  confesses  that  a  criminal  con- 
clusion from  a  fact  has  been  obtained  from  the 
jury  without  permitting  them  to  exercise  that 
judgment  which  might  have  led  them  to  a  con- 
clusion of  innocence  ；  and  that  the  word  guilty  has 
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been  obtained  from  them  at  tlie  trial  as  a  mere 
matter  of  form,  although  the  verdict  without  it, 
stating  only  the  fact  of  publication  which  they 
were  directed  to  find,  to  which  they  thought  the 
finding  alone  enlarged,  and  beyond  which  they  had 
never  enlarged  their  inquiry,  would  have  been  an 
absolute  verdict  of  acquittal.  It,  on  the  other 
hand,  to  avoid  this  insuperable  objection  to  the 
charge,  the  word  guilty  is  to  be  reduced  to  a  mere 
word  of  form,  and  it  is  to  be  contended  that  the 
fact  of  publication  found  specially  would  have 
been  tantamount,  be  it  so;  let  the  verdict  be  so 
recorded  ； let  the  word  guilty  be  expunged  from 
it,  and 丄 instantly  sit  down  ；  I  trouble  your  lord- 
ships no  further  ；  I  withdraw  my  motion  for  a  new 
trial,  and  will  maintain  in  arrest  of  judgment  that 
the  Dean  is  not  convicted.  But  if  this  is  not  con- 
ceded to  me,  and  the  word  guilty,  though  argued 
to  be  but  form,  and  though  as  such  obtained  from 
the  jury,  is  still  preserved  upon  the  record,  and 
made  use  of  against  the  defendant  as  substance,  it 
will  then  become  us,  independently  of  all  consider- 
ation as  lawyers,  to  consider  a little  how  that  argu- 
ment is  to  be  made  consistent  with  the  honor  of 
gentlemen,  or  that  fairness  of  dealing  wnich  can- 
not but  have  place  wherever  justice  is  administered. 

But  in  order  to  establish  that  the  word  guilty 
is  a  word  of  essential  substance  ；  that  the  verdict 
would  have  been  imperfect  without  it;  and  that 
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therefore  the  defendant  suffers  by  its  insertion  ；  I 
undertake  to  show  your  lordship,  upon  every  prin- 
ciple and  authority  of  law,  that  if  the  fact  of  pub* 
lication,  which  was  all  that  was  left  to  the  jury, 
had  been  found  by  special  verdict,  no  judgment 
could  have  been  given  on  it. 

My  lord,  I  will  try  this  by  taking  the  fullest 
finding  which  the  facts  in  eviaence  could  possibly 
have  warranted.  Supposing  then,  for  instance,  that 
the  jury  had  found  that  the  defendant  published 
the  paper  according  to  the  tenor  of  the  indictment  ； 
that  it  was  written  of  and  concerning  the  King  and 
his  government  ；  and  that  the  innuendoes  were  like- 
wise as  averred,  K.  meaning  the  present  King,  and 
P.  the  present  Parliament  of  Great  Britain  ；  on 
such  a  finding,  no  judgment  could  have  been  given 
by  the  court,  even  if  the  record  had  contained  a 
complete  charge  of  a libel.  No  principle  is  more 
unquestionable  than  that,  to  warrant  any  judgment 
upon  a  special  verdict,  the  court  which  can  pre- 
sume nothing  that  is  not  visible  on  the  record, 
must  see  sufficient  matter  upon,  the  face  oi it, 
which,  if  taken  to  be  true,  is  conclusive  of  the  de- 
fendant's guilt.  They  must  be  able  to  say,  if  this 
record  be  true,  the  defendant  cannot  be  innocent 
of  the  crime  which  it  charges  on  him.  But  from 
the  facts  of  such  a  verdict  the  court  could  arrive 
at  no  such  legitimate  conclusion  ；  for  it  is  admitted 
on  all  hands,  and  indeed  expressly  laid  down  by 
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your  lordship  in  the  case  of  the  King  against 
Woodfall,  that  publication  even  of  a libel  is  not 
conclusive  evidence  of  guilt  ；  for  that  the  defendant 
may  give  evidence  of  an  innocent  publication. 

Looking  therefore  upon  a  record  containing  a 
good  indictment  of  a libel,  and  a  verdict  finding 
that  the  defendant  published  it,  but  without  the 
epithet  of  guilty,  the  court  could  not  pronounce 
that  he  published  it  with  the  malicious  intention 
which  is  the  essence  of  tlie  crime  ；  they  could  not 
say  what  might  have  passed  at  the  trial  ；  for  any- 
thing that  appeared  to  them,  he  might  have  given 
such  evidence  of  innocent  motive,  necessity,  or 
mistake,  as  might  have  amounted  to  excuse  or  jus- 
tification. They  would  say,  that  the  facts  stated 
upon  the  verdict  would  have  been  fully  sufficient 
in  the  absence  of  a legal  defence  to  have  warranted 
the  judge  to  have  directed,  and  the  jury  to  have 
given  a  general  verdict  of  guilty,  comprehending 
the  intention  which  constitutes  the  crime  ；  but  that  . 
to  warrant  the  bench,  which  is  ijrnorant  of  every- 
thing at  the  triql,  to  presume  that  intention,  and 
thereupon  to  pronounce  judgment  on  the  record, 
the  jury  must  not  merely  find  full  evidence  of  the 
crime,  but  such  facts  as  compose  its  legal  definition. 
This  wise  principle  is  supported  by  authorities 
which  are  perfectly  familiar. 

II, in  an  action  of  trover,  the  plaintiff  proves 
property  in  himself,  possession  in  the  defendant, 
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， and  a  demand  and  refusal  of  the  thing  charged  to 
be  converted,  this  evidence  unanswered  is  full 
proof  of  a  conversion;  and  if  the  defendant  could 
not  show  to  the  jury  why  he  had  refused  to  deliver 
the  plaintiff's  property  on  a legal  demand  of  it,  the 
judge  would  direct  them  to  find  hira  guilty  of  the 
conversion.  But  on  the  same  facts  found  by  special 
verdict,  no  judgment  could  be  given  by  the  court  ； 
the  judges  would  Bay :  If  the  special  verdict  con- 
tains the  whole  of  the  evidence  given  at  the  trial, 
the  jury  should  have  found  the  defendant  guilty  ； 
for  the  conversion  was  fully  proved,  but  we  cannot 
declare  these  facts  to  amount  to  a  conversion,  for 
the  defendant's  intention  was  a  fact,  which  the 
jury  should  have  found  from  the  evidence,  over 
which  we  have  no  jurisdiction.  So  in  the  case  put 
by  Lord  Coke, 1 believe  in  his  first  Institute, 115 : 
If  a  modus  is  found  to  have  existed  beyond  memory 
till  within  tlurty  years  before  the  trial,  the  court 

, cannot  upon  such  facts  found  by  special  verdict 
pronounce  against  the  modus  ；  but  any  one  of  your 
lordships  would  certainly  tell  the  jury,  that  upon 
such  evidence  they  were  warranted  in  finding 
against  it.  In  all  cases  of  prescription,  the  univer- 
sal practice  of  judges  is  to  direct  juries  by  analogy 
to  the  statute  of  limitations,  to  decide  against  incor- 
poreal risrhts,  which  for  many  years  have  been 
relinquished  ；  but  such  modern  relinquishments,  if 
stated  upon  the  record  by  special  verdict,  would  in 
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no  instance  warrant  a  judgment  against  any  pre- 
scription. The  principle  of  the  difference  is 
obvious  and  universal;  the  court  looking  at  a 
recoid  can  presume  nothing  ；  it  has  nothing  to  do 
with  reasonable  probabilities,  but  is  to  establish 
legal  certainties  by  its  judgments.  Every  crime  is, 
like  every  other  complex  idea,  capable  of  a legal 
definition  ；  if  all  the  component  parts  which  go  to 
its  formation  are  put  as  facts  upon  the  record,  the 
court  can  pronounce  the  perpetrator  of  them  a 
eriminal ； but  if  any  of  them  are  wanting,  it  is  a 
chasm  in  fact,  and  cannot  be  supplied.  Wherever 
intention  goes  to  the  essence  of  the  charge,  it  must 
be  found  by  the  jury  ；  it  must  be  either  compre- 
hended under  the  word  guilty  in  the  general 
verdict,  or  specifically  found  as  a  fact  by  the  special 
verdict.  This  was  solemnly  decided  by  the  court 
in  Hui2:2:ms's  case,  in  second  Lord  Raymond,  1581, 
which  was  a  special  verdict  of  murder  from  the 
Old  Bailey. 

It  was  an  indictment  against  John  Huggins  and 
James  Barnes  for  the  murder  of  Edward  Arne. 
The  indictment  charged  that  Barnes  made  an 
assault  upon  Edward  Arne,  being  in  the  custody 
of  the  other  prisoner,  Huggins,  and  detained  him 
for  six  weeks  in  a  room  newly  built  over  the  com- 
mon sewer  of  the  prison,  where  he  languished  and 
died;  the  indictment  further  charged,  that  Barnes 
and  Huggins  well  knew  that  the  room  was  un- 
22 
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wholesome  and  dangerous  ；  the  indictment  tlicn 
charged  that  the  prisoner  Hiigpins,  of  his  malice 
aforethought,  was  present,  aiding  and  abettinj^ 
Barnes  to  commit  the  murder  aforesaid.  Thia  was 
the  substance  of  the  indictment. 

The  special  verdict  found  that  Huggins  was 
warden  of  the  Fleet  by  letters  patent  ；  that  the 
other  prisoner  Barnes  was  servant  to  Gibbons 
Huggins,  deputy  in  the  care  or  the  prisoners,  and  of 
the  deceased,  a  prisoner  there.  That  the  prisoner 
Barnes  on  the  7th  of  September,  put  the  deceased 
Arne  in  a  room  over  the  common  sewer  whicn  had 
been  new】y  built,  knowing  it  to  be  newly  built, 
and  damp,  and  situated  as  laid  in  the  indictment  ； 
and  that  fifteen  days  before  the  prisoner's  death, 
Huggins  likewise  well  knew  that  the  room  was 
new  built,  damp,  and  situated  as  laid.  They 
found  that  fifteen  days  before  the  death  of  the 
prisoner,  Huggins  was  present  in  the  room,  and 
saw  him  there  under  duress  oi imprisonment,  but 
then  and  there  turned  away,  and  Barnes  locked 
the  door,  and  that  from  that  time  till  his  death 
the  deceased  remained  locked  up. 

It  was  argued  before  the  twelve  judges  in  Ser- 
geant's Inn,  whether  Huggins  was  guilty  of  murder. 
It  was  agreed  that  he  was  not  answerable  crimi- 
nally for  the  act  of  his  deputy,  and  could  not  be 
guilty  unless  the  criminal  intention  was  brought 
personally  home  to  himself.    And  it  is  remarkable 


SUPPORT  OF  THE  RIGHTS  OF  JURIES.  339 


how  strongly  the  judges  required  the  fact  of  know- 
ledge and  malice  to  be  stated  on  the  fiace  of  the 
verdict  as  opposed  to  evidence  of  intention  and 
inference  from  a  fact: 

The  court  said :  "It  is  chiefly  relied  on  that  Hug- 
gins  was  present  in  the  room,  and  saw  Arne  sub 
duritie  imprisonamenti^  et  se  avertit  ；  but  he  might 
be  present  and  not  know  all  the  circumstances  ；  the 
words  are  vidit  sub  duritie  ；  but  he  might  see  him 
under  duress  and  not  know  he  was  under  duress." 
It  was  answered,  that  seeing  him  under  duress 
evidently  means  he  knew  he  was  under  duress. 
But,  says  the  court,  "We  cannot  take  things  by 
inference  in  this  manner  ；  his  seeing  is  but  evi- 
dence of  his  knowledge  of  these  things  ；  and  there- 
fore the  jury,  if  the  fact  would  have  borne  it, 
should  have  found  that  Huggins  knew  he  was 
there  without  his  consent  ；  which  not  being  done, 
we  cannot  intend  these  things  nor  infer  them  ；  we 
must  judge  of  facts,  and  not  from  the  evidence  of 
facts  ；  ，，  and  cited  Kelynge,  78，  that  whether  a  man 
be  aiding  and  abetting  a  murder  is  matter  of  fact, 
and  ought  to  be  expressly  found  by  a  jury. 

The  application  of  these  last  principles  and 
authorities  to  the  case  before  the  court  is  obvious 
and  simple.  The  criminal  intention  is  a  fact,  and 
must  be  found  by  the  jury  ；  and  that  finding  can 
only  be  expressed  upon  the  record  by  the  general 
verdict  of  guilty  which  comprehends  it,  or  by  the 
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special  enumeration  of  such  facts  as  do  not  merely 
amount  to  evidence  of,  but  which  completely  and 
conclusively  constitute  the  crime.  But  it  has  been 
shown,  and  is  indeed  admitted,  that  the  publication 
of  a libel  is  only  primu  fade  evidence  of  the  com- 
plex charge  in  the  indictment,  and  not  such  a  fact 
as  amounts  in  itself,  when  specially  stated,  to  con- 
clusive guilt  ；  since,  as  the  judges  cannot  tell  Low 
the  criminal  inference  from  the  fact  of  publishing 
a libel  might  have  been  rebutted  at  the  trial,  no 
judgment  can  follow  from  a  special  finding  that 
the  defendant  published  the  paper  indicted  accord- 
ing to  the  tenor  laid  in  the  indictment.  It  follows 
from  this,  that  if  the  jury  had  only  found  the 
fact  of  publication,  which  was  all  that  was  left  to 
them,  without  affixing  the  epithet  of  guilty,  which 
could  only  be  legally  affixed  by  an  investigation 
not  permitted  to  tliem,  a  venire  facias  de  novo 
must  nave  been  awarded  because  of  the  uncer- 
tainty of  the  verdict  as  to  the  criminal  intention  ； 
whereas  it  will  now  be  argued  that  if  the  court 
shall  hold  the  dialogue  to  be  a libel  tlie  defendant 
is  fully  convicted;  because  the  verdict  does  not 
merely  find  that  he  published,  which  is  a  finding 
consistent  with  innocence,  but  finds  him  guilty  of 
publishing,  which  is  a  finding  of  the  criminal  pub- 
lication charged  by  the  indictment . 

My  lord,  how  I  shall  be  able  to  defend  my 
innocent  client  against  such  an  argument  I  am 
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not  prepared  to  say.    I  feel  all  the  weight  of  it  ； 
but  that  feeling  surely  entitles  me  to  greater  atten- 
tion, when  I  complain  of  that  which  subjects  hiiii 
to  it,  without  the  warrant  of  the  law:  it  is  the 
weight  of  such  an  argument  that  entitles  me  to  a 
new  trial ； for  the  Dean  of  St.  Asaph  is  not  only 
found  guilty,  without  any  investigation  of  his  guilt 
by  the  jury,  but  without  that  question  being  even 
open  to  your  lordships  on  the  record.    Upon  the 
record  the  court  can  only  say  the  dialogue  is  or  is 
not,  a iibol.    But  if  it  should  pronounce  it  to  be 
one,  the  criminal  intention  of  the  defendant  in 
publishing  it  is  taken  for  granted  by  the  word 
guilty,  although  it  has  not  only  not  been  tried,  but 
evidently  appears  from  the  verdict  itself  not  to 
have  been  found  by  the  jury.    Their  verdict  is, 
" Guilty  of  publishing;"  but  whether  a libel  or  not 
they  do  not  find.    And  it  is  therefore  impossible 
to  say  that  they  can  have  found  a  criminal  motive 
in  publishing  a  paper  on  the  criminality  of  which 
they  have  formed  no  judgment.    Printing  and 
publishing  that  which  is  legal  contains  in  it  no 
crime;  the  guilt  must  arise  from  the  publication 
of  a libel ； and  there  is  therefore  a  palpable  repug- 
nancy on  the  face  of  the  verdict  itself,  which  first 
finds  the  Dean  guilty  of  publishing,  and  then  ren- 
ders the  finding  a  nullity  by  pronouncing  ignorance 
in  the  jury  whether  the  thing  published  compre- 
hends any  guilt. 
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To  conclude  this  part  of  the  subject,  the  epithet 
of  guilty,  as  I  set  out  with  at  first,  must  either  be 
taken  to  be  substance,  or  form.  If  it  be  substance, 
and,  as  such,  conclusive  of  the  criminal  intention 
of  the  publisher,  should  the  thing  published  be 
hereafter  adjudged  to  be  a libel, I  ask  a  new  trial, 
because  the  defendant's  guilt  in  that  respect  has 
been  found  without  having  been  tried  ；  if,  on  the 
other  hand,  the  word  guilty  is  admitted  to  be  but 
a  word  of  form,  then  let  it  oe  expunged,  and  I  am 
not  hurt  by  the  verdict. 

Having  now  established,  according  to  my  two 
first  propositions,  that  the  jury  upon  every  general 
issue,  joined  in  a  criminal  case,  nave  a  constitu- 
tional jurisdiction  over  the  whole  charge,  I  am 
next,  in  support  of  my  third,  to  contend,  that  the 
case  of  a libel  forms  no  legal  exception  to  the  gen- 
eral principles  which  govern  the  trial  of  all  other 
crimes  ；  that  the  argument  for  the  difference,  viz., 
because  the  whole  charge  always  appears  on  the 
record,  is  false  in  feet,  and  that,  even  if  true,  it 
would  form  no  substantial  difference  in  law. 

As  to  the  first,  I  still  maintain  that  the  whole 
case  does  by  no  means  necessarily  appear  on  the 
record.  The  Crown  may  indict  part  of  the  publi- 
cation, which  may  bear  a  criminal  construction 
when  separated  from  the  context,  and  the  context 
omitted  having  no  place  in  the  indictment,  the 
defendant  can  neither  demur  to  it,  nor  arrest  the 
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judgment  after  a  verdict  of  guilty  ；  because  the 
court  is  absolutely  circumscribed  by  what  appears 
on  the  record,  and  the  record  contains  a legal 
charge  of  a libel. 

I  maintain  likewise,  that  according  to  the  prin- 
ciples adopted  upon  this  trial,  he  is  equally  snut 
out  from  such  defence  before  the  jury  ；  for  though 
he  may  read  the  explanatory  context  in  evidence, 
yet  he  can  derive  no  advantage  from  reading  it,  of 
they  are  tied  down  to  find  him  guilty  of  publisning 
the  matter  which  is  contained  in  the  indictment, 
however  its  innocence,  may  be  established  by  a 
view  of  the  whole  work.  The  only  operation  which 
looking  at  the  context  can  have  upon  a  jury  is,  to 
convince  them  that  the  matter  upon  the  record, 
however  libelous  when  taken  by  itself,  was  not  in- 
tended - to  convey  the  meaning  wlucli  the  words 
indicted  import  in  language,  when  separated  from 
the  general  scope  of  the  writing  ；  but  upon  the 
principle  contended  for,  they  could  not  acquit  the 
defendant  upon  any  such  opinion,  for  that  would 
be  to  take  upon  them  the  prohibited  question  of 
libel,  which  is  said  to  be  matter  of  law  for  the 
court. 

My  learned  friend  Mr.  Bearcroft  appealed  to  his 
audience  with  an  air  of  triumph,  whether  any 
sober  man  could  believe  that  an  English  jury,  in 
the  case  I  put  from  Algernon  Sidney,  would  con- 
vict a  defendant  of  publishing  the  Bible,  should 
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the  Crown  indict  a  member  for  a  verse  which  wxs 
blasphemous  in  itself  if  separated  from  the  con- 
text. My  lord,  if  my  friend  had  attended  to  mo, 
he  would  have  found,  that,  in  considering  such  sup- 
position as  an  absurdity,  he  was  only  repeating  my 
own  words.  I  never  supposed  that  a  jury  would 
act  so  wickedly  or  so  absurdly,  in  a  case  where  the 
principle  contended  for  by  my  friend  Mr.  Bearcroft 
carried  so  palpable  a  face  of  injustice,  as  in  the 
instance  which  I  selected  to  expose  it  ；  and  which 
I  therefore  selected  to  show  that'  there  were  cases 
in  which  the  supporters  of  the  doctrine  were 
ashamed  of  it,  and  obliged  to  deny  its  operation  ； 
for  it  is  impossible  to  deny,  that,  if  the  jury  can 
look  at  the  context  in  the  case  put  by  Sidney,  and 
acquit  the  defendant  on  the  merits  of  the  thing 
published,  they  may  do  it  in  cases  which  will 
directly  operate  against  the  principle  he  seems  to 
support.  This  will  appear  from  other  instances, 
where  the  injustice  is  equal,  but  not  equally 
striking. 

Suppose  the  Crown  were  to  select  some  passage 
from  Locke  upon  Government ；  as  for  instance: 
" that  there  was  no  difference  between  the  King 
and  the  constable,  when  either  of  them  exceeded 
their  authority."  That  assertion,  under  certain 
circumstances,  if  taken  by  itself  without  the  con- 
text, might  be  highly  seditious,  and  the  question 
therefore  would  be  quo  animo  it  was  written :  per- 
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haps  the  real  meaning  of  the  sentence  might  not 
be  discoverable  by  the  immediate  context  without 
a  view  of  the  whole  chapter,  perhaps  of  the  whole 
book  ；  therefore  to  do  justice  to  the  defendant, 
upon  the  very  principle  by  which  Mr.  Bearcroft  in 
answering  Sidney's  case  can  alone  acquit  the  pub- 
lisher of  his  Bible,  the  jury  must  look  into  the 
whole  Essay  on  Government,  and  form  a  jadgment 
of  the  design  of  the  author,  and  the  meaning  of 
bis  work. 

Lord  3Iansfield.  To  be  sure  they  may  judge 
from  the  whole  work. 

Mr.  Erskine.  And  what  is  this,  my  lord,  but 
deterniiinng  the  question  of  libel  which  is  denied 
to-day  ？  For  if  a  jury  may  acquit  tlie  publisher  of 
any  part  of  Mr.  Locke  on  Government,  from  a  judg- 
ment arising  out  of  a  view  of  the  whole  book, 
though  there  be  no  innuendoes  to  be  filled  up  as 
facts  ill  the  indictment,  what  is  it  that  bound  the 
jury  to  convict  the  Dean  of  St.  Asaph,  as  the  pub- 
lisher of  Sir  William  Jones's  dialogue,  on  the  bare 
fact  of  publication,  without  the  right  of  saying  that 
his  observations  as  well  as  Mr.  Locke's,  were  spec- 
ulative, abstract,  and  legal ？ 

Lord  ilansfield.  They  certainly  may  in  all  cases 
go  into  the  whole  context. 

Mr.  Erskine.  And  why  may  they  go  into  tlie 
context  ？  Clearly,  my  lord,  to  enable  them  to  form 
a  correct  judgment  of  the  meaning  of  the  part 
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indicted,  even  though  do  particular  meaning  be 
submitted  to  them  by  averments  in  the  indictment  ； 
and  therefore  the  very  permission  to  look  at  the 
context  for  such  a  purpose,  where  there  are  no 
innueDdoes  to  be  filled  up  by  them  as  facte,  is  a  pal- 
pable admission  of  all I  am  contending  for,  viz., 
the  right  of  the  jury  to  judge  of  the  merits  oi  the 
paper,  and  the  intention  of  its  author.* 

But  it  is  said  that  though  a  jury  have  a  right  to 
decide  that  a  paper,  criminal  as  far  as  it  appears 
on  the  record,  is  nevertheless  legal  when  explained 
by  the  whole  work  of  which  it  is  a  part  ；  yet  that 
they  shall  have  no  right  to  say  that  the  whole 
work  itseli,  if  it  happens  to  be  all  indicted,  is  inno- 
cent and  legal.  This  proposition,  my  lord,  upon 
the  bare  stating  oi it,  seems  too  preposterous  to  be 
seriously  entertained  ；  yet  there  is  no  alternative 
between  maintaining  it  in  its  fiill  extent  and  aban- 
doning the  whole  argument. 

I£  the  defendant  is  indicted  for  publishing  part 
of  the  verse  in  the  Psalms,  "  There  is  no  God,"  it 
is  asserted  that  the  jury  may  look  at  the  context, 
and  seeing  that  the  whole  verse  did  not  maintain 
that  blasphemous  proposition,  but  only  that  the 
fool  had  said  so  in  his  heart,  may  acquit  the  de- 
fendant upon  a  judgment  that  it  is  no  libel  to 
impute  such  imagination  to  a  fool ； but  if  the 


♦  The  right  was  fully  exercised  by  the  jury  who  tried  and  acquit- 
ted Mr.  Stockdale. 
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whole  verse  had  been  indicted,  viz. :  "  The  fool 
has  said  in  his  heart,  there  is  no  God,"  the  jury, 
on  the  principle  contended  for,  would  be  restrained 
from  the  same  judgment  of  its  legality,  and  must 
convict  of  blasphemy  on  the  foet  of  publishing, 
leaving  the  question  of  libel  untouched  on  the 
record. 

If,  in  the  same  manner,  only  part  of  this  very 
dialogue  had  been  indicted  instead  of  the  whole,  it 
is  said  even  by  your  lordship,  that  the  jury  might 
have  read  the  context,  and  then,  notwithstanding 
the  fact  of  publishing,  might  have  collected  from 
the  whole  its  abstract  and  speculative  nature,  and 
have  acquitted  the  defendant  upon  that  judgment 
of  it.  And  yet  it  is  contended  that  they  have  no 
right  to  form  the  same  judgment  of  it  upon  the 
present  occasion,  although  the  whole  be  before 
them  upon  the  face  of  the  indictment,  but  are 
bound  to  convict  the  defendant  upon  the  fact  of 
publishing,  notwithstanding  they  should  have  eonie 
to  the  same  judgment  of  its  legality  which  it  is 
admitted  they  might  have  come  to  on  trying  an 
indictment  for  the  publication  of  a  part.  Really, 
my  lord,  the  absurdities  and  gross  departures  from 
reason  which  must  be  hazarded  to  support  this 
doctrine  are  endless.  • 

The  criminality  of  the  paper  is  said  to  be  a 
question  of  law,  yet  the  meaning  of  it,  from  which 
alone  the  legal  interpretation  can  arise,  is  admitted 
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to  be  a  question  of  fact  If  the  text  be  so  per- 
plexed and  dubious  as  to  require  innuendoes  to 
explain,  to  point  and  to  apply  obscure  expression 
or  construction,  the  jury  alone,  as  judges  of  fact, 
are  to  interpret  and  to  say  what  sentiments  the 
author  must  have  meant  to  convey  by  his  writing. 
Yet  if  the  writing  be  so  plain  and  intelligible  as  to 
require  no  averments  of  its  meaning,  it  then  be- 
comes so  obscure  and  mysterious  as  to  be  a  ques- 
tion of  law,  and  beyond  the  reach  of  the  very  same 
men  who  but  a  moment  before  were  interpreters 
for  the  judges.  And  though  its  object  be  most 
obviously  peaceable  and  its  author  innocent,  they 
are  bound  to  say  upon  their  oaths  that  it  is  wicked 
and  seditious,  and  the  publisher  of  it  guilty. 

As  a  question  fact  the  jury  are  to  try  the  real 
sense  and  construction  of  the  words  indicted,  by 
comparing  them  with  the  context  ；  and  yet  if  that 
context  itself,  which  affords  the  comparison,  makes 
part  of  the  indictment,  the  whole  becomes  a  ques- 
tion of  law,  and  they  are  then  bound  down  to  con- 
vict the  defendant  on  the  fact  of  publishing  it, 
without  any  jurisdiction  over  the  meaning.  To 
complete  the  juggle,  the  intention  of  the  publisher 
may  likewise  be  shown  as  a  fact,  by  the  evidence 
of  any  extrinsic  circumstance,  such  as  the  context 
to  explain  the  writing,  or  the  circumstances  of 
mistake  or  ignorance  under  which  it  was  pub- 
lished : and  yet  in  the  same  breath,  the  intention 
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is  pronounced  to  be  an  inference  of  law  from  the 
act  of  publication,  which  the  jury  cannot  exclude, 
but  which  must  depend  upon  the  future  judgment 
of  the  court. 

But  the  danger  of  this  system  is  no  less  obvious 
than  its  absurdity.  I  do  not  believe  that  its  au- 
thors ever  thought  of  inflicting  death  upon  Eng- 
lishmen without  the  interposition  of  a  jury  ；  yet 
its  establishment  would  unquestionably  extend  to 
annihilate  the  substance  of  that  trial  in  every  pros- 
ecution for  high  treason  where  the  publication  of 
any  writing  was  laid  as  the  overt  act. 丄 illustrated 
this  by  a  case  when  I  moved  for  a  rule,  and  called 
upon  my  friends  for  an  answer  to  it,  but  no  notice 
has  been  taken  of  it  by  any  of  them.  This  was 
just  what  I  expected.  When  a  convincing  answer 
cannot  be  found  to  an  objection,  those  who  under- 
stand controversy  never  give  strength  to  it  by  a 
weak  one. 

I  said,  and  I  again  repeat,*  that  if  an  indictment 
charges  that  a  defendant  did  traitorously  intend, 
compass  and  imagine  the  death  of  the  King,  and 
in  order  to  carry  sucli  treason  into  execution,  pub- 
lished a  paper,  which  it  sets  out  literatim  on  the 
face  of  the  record,  the  principle  which  is  laid  down 
to-day  would  subject  that  person  to  the  pains  of 
death  by  the  single  authority  of  the  judges,  with- 
out leaving  anything  to  the  jury  but  the  bare  fact 
of  publishing  the  paper.    For,  if  that  fact  were 
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proved  and  the  defendant  called  no  witnesses,  the 
judge  who  tried  him  would  be  warranted,  nay 
bound  in  duty  by  the  principle  in  question,  to  say 
to  the  jury,  gentlemen,  the  overt  act  of  treason 
charged  upon  the  defendant  is  the  publication  of 
this  paper  intending  to  compass  the  death  of  the 
King.  The  fact  is  proved,  and  you  are  therefore 
bound  to  convict  him.  The  treasonable  intention 
is  an  inference  of  law  from  the  act  of  publishing  ； 
and II  the  thing  published  does  not  upon  a  future 
examination  intrinsically  support  that  inference, 
the  court  will  arrest  the  judgment,  and  your  ver- 
dict will  not  effect  the  prisoner. 

My  lord,  I  will  rest  my  whole  argument  upon 
the  analogy  between  these  two  cases,  and  give  up 
every  objection  to  the  doctrine  when  applied  to 
the  one,  if，  upon  the  strictest  examination,  it  shall 
not  be  found  to  apply  equally  to  the  other. 

lit  the  seditious  intention  be  an  inference  of  law, 
from  the  fact  of  publishing  the  paper  which  this 
indictment  charires  to  be  a iibel,  is  not  the  treason- 
able intention  equally  an  inference  from  the  fact 
of  publishing  that  paper,  which  the  other  indict- 
ment charges  to  be  an  overt  act  of  treason?  In 
the  one  case  as  in  the  other,  the  writing  or  publi- 
cation of  a  paper  is  the  whole  charge  ；  and  the 
substance  of  the  paper  so  written  or  published 
makes  all  the  difference  between  the  two  offences. 
If  that  substance  be  matter  of  law  where  it  is  a 
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seditious  libel,  it  must  be  matter  of  law  where  it  is 
an  act  of  treason  ；  and  if  because  it  is  law  the  jury 
are  excluded  from  judging  it  in  the  one  instance, 
their  juderment  must  suffer  an  equal  abridgment 
in  the  other. 

The  consequence  is  obvious.    If  the  jury,  by  an 
appeal  to  their  consciences,  are  to  be  thus  limited 
in  the  free  exercise  of  that  right  which  was  given 
them  by  the  constitution,  to  be  a  protection  against 
judicial  authority,  where  the  weight  and  majesty 
of  the  Urown  is  put  into  the  scale  against  an  ob- 
scure individual,  the  freedom  of  the  press  is  at  an 
end  ；  for  how  can  it  be  said  that  the  press  is  free 
because  every  thing  may  be  published  without  a 
previous  license,  if  the  publisher  o【 the  most  mer- 
itorious work  which  the  united  powers  of  genius 
and  patriotism  ever  gave  to  the  world,  may  be 
prosecuted  by  information  of  the  King's  Attorney 
General,  without  the  consent  of  the  grand  jury, 
may  be  convicted  by  the  petty  jury,  on  the  mere 
fact  of  publishing,  who  indeed,  without  perjuring 
themselves,  must  on  this  system  inevitably  convict 
him,  and  must  then  depend  upon  judges,  who  may 
be  the  supporters  of  the  very  administration  whose 
measures  are  questioned  by  the  defendant,  and  who 
must  therefore  either  give  judgment  against  him 
or  against  themselves. 

To  all  this  Mr.  Bearcroft  shortly  answers,  are 
you  not  in  the  hands  of  the  same  judges,  >ith  res- 
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pect  to  your  property  and  even  to  your  life,  when 
bpecial  verdicts  are  found  in  murder,  felony,  and 
treason  ？  In  these  cases  do  prisoners  run  any  haz- 
ard from  the  application  of  the  law  by  the  judges, 
to  the  facts  found  by  the  juries  ？  Where  can  you 
possibly  be  safer  ？ 

My  lord,  this  is  an  argument  which  I  can  answer 
without  indelicacy  or  offence,  because  your  lord- 
ship's mind  is  much  too  liberal  to  suppose  tliat  I 
insult  the  court  by  general  observations  on  the 
principles  of  our  legal  government  ；  however  safe 
we  might  be,  or  might  think  ourselves,  the  consti- 
tution never  intended  to  invest  judges  with  a  dis- 
cretion, which  cannot  be  tried  and  measured  by 
the  plain  and  palpable  standard  of  law  ；  ana  m  all 
the  cases  put  by  Mr.  Bearcroft,  no  such  loose  dis- 
cretion is  exercised  as  must  be  entertained  by  a 
judgment  on  a  seditious  libel, dnd  therefore  the 
cases  are  not  parallel. 

On  a  special  verdict  for  murder,  the  life  of  the 
prisoner  does  not  depend  upon  the  religious,  moral, 
or  philosophical  ideas  of  the  judges,  concerninsr 
the  nature  of  homicide.  No  ；  precedents  are 
searched  for,  and  if  he  is  condemned  at  all,  he  is 
judged  exactly  by  the  same  rule  as  others  have 
been  judged  by  before  him  ；  his  conduct  is  orouerht 
to  a  precise,  clear,  intelligible  standard,  and  cau- 
tiously measured  by  it;  it  is  the  law  therefore,  and 
not  the  judge,  which  condemns  him.     It  is  the 
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same  in  all  indictments,^  or  civil  actions,  for  slander 
upon  individuals. 

Reputation  is  a  personal  right  of  the  subject, 
indeed  the  most  valuable  of  any,  and  it  is  there- 
fore secured  by  law,  and  all  injuries  to  it  clearly 
ascertained  ；  whatever  slander  hurts  a  man  in  his 
trade,  subjects  him  ta  danger  of  life,  liberty,  or  loss 
of  property,  or  tends  to  render  mm  infamous,  is 
the  subject  of  an  action,  and  in  some  instances  of 
an  indictment.  But  in  all  these  cases,  where  the 
mains  animus  is  found  by  the  jury,  the  judges  are 
in  like  manner  a  safe  repository  of  the  leral  con- 
sequences ； because  such  libels  may  be  brought  to 
a  well-known  standard  of  strict  and  positive  law.; 
they  leave  no  discretion  in  the  judges  ；  the  deter- 
mination of  what  words,  when  written  or  spoken 
of  another,  are  actionable,  or  the  subject  of  an 
indictment,  leaves  no  more  latitude  to  a  court  sit- 
ting in  judgment  on  the  record,  than  a  question  of 
title  does  in  a  special  verdict  in  ejectment. 

But  I  beseech  your  lordship  to  consider,  by  what 
rule  the  legality  or  illegality  of  this  dialogue  is  to 
be  decided  by  the  court  as  a  question  of  law  upon 
the  record.  Mr.  Bearcroft  has  admitted  in  the 
most  unequivocal  terms,  what  indeed  it  was  impos- 
sible for  him  to  deny,  that  every  part  oi it,  when 
viewed  in  the  abstract,  was  legal ； but,  he  says, 
there  is  a  great  distinction  to  be  taken  between 
speculation  and  exhortation,  and  that  it  is  this 
23 
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latter  which  makes  it  a libel. I  readily  accede  to 
the  truth  of  the  observation  ；  but  how  your  lord- 
ship is  to  determine  that  difference  as  a  question 
of  law,  is  past  my  comprehension  ；  for  if  the  dia- 
logue in  its  phrase  and  composition  be  general,  and 
its  libelous  tendency  arises  from  the  purpose  of  the 
writer,  to  raise  discontent  by  a  seditious  application 
of  legal  doctrines,  that  purpose  is  surely  a  question 
of  fact  if  ever  there  was  one,  and  must  therefore 
be  distinctly  averred  in  the  indictment,  to  give  the 
cognizance  of  it  as  a  fact  to  the  jury,  without 
which  no  libel  can  possibly  appear  upon  the  record  ； 
this  is  well  known  to  be  the  only  office  of 
the  innuendo;  because  the  judges  can  presume 
nothing,  which  the  strictest  rules  of  grammar  do 
not  warrant  them  to  collect  intrinsically  from  the 
writing  itself. 

Circumscribed  by  the  record,  your  lordship  can 
form  no  jiid<iment  of  the  tendency  of  this  dialogue 
to  excite  sedition  by  anything  but  the  mere  words : 
you  must  look  at  it  as  if  it  was  an  oid  manuscript 
(lug  out  of  the  ruins  of  Herculaneum  ；  you  can 
collect  nothing  from  the  time  when,  or  the  circum- 
stances under  which  it  was  published  ；  the  person 
by  whom,  and  those  amongst  whom  it  was  circu- 
lated. Yet  these  may  render  a  Daper  at  one  time, 
and  under  some  circumstances,  dangerously  wicked 
and  seditious,  which,  at  another  time,  and  under 
different   circumstances,  might  be  innocent  and 
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highly  meritorious.  If  puzzled  by  a  task  so  incon- 
sistent with  the  real  sense  and  spirit  of  judicature, 
your  lordships  should  spurn  the  fetters  of  the 
record,  and,  judging  with  the  reason  rather  than 
the  infirmities  of  men,  should  take  into  your  con- 
sideration the  state  of  men's  minds  on  the  subject 
of  equal  representation  at  this  moment,  and  the 
great  disposition  of  the  present  times  to  revolution 
in  government  ；  if,  reading  the  record  with  these 
impressions,  your  lordships  should  be  led  to  a  judg- 
ment not  warranted  by  an  abstract  consideration 
of  the  record,  then,  besides  that  such  a  judgment 
would  be  foundea  on  facts  not  in  evidence  before 
the  court,  and  not  within  its  jurisdiction  if  they 
were  ； let  me  further  remind  your  lordships,  that 
even  if  those  objections  to  the  premises  were  re- 
moved, the  conclusion  would  be  no  conclusion  of 
law;  your  decision  on  the  subject  might  be  very 
sagacious  as  politicians,  as  moralists,  as  philoso- 
phers, or  as  licensers  of  the  press,  but  they  would 
have  no  resemblance  to  the  judgments  of  an  Eng- 
lish court  or  justice,  because  it  could  have  no  war- 
rant from  the  act  of  your  predecessors,  nor  afford 
any  precedent  to  your  successors. 

But  all  these  objections  are  perfectly  removed, 
when  the  seditious  tendency  of  a  paper  is  consid- 
ered as  a  question  of  fact.  We  are  then  relieved 
from  the  absurdity  of  legal  discussion  separated 
from  all  the  facts  from  which  alone  the  law  can 
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arise  ；  for  the  jury  can  do  what,  as  I  observed  be- 
fore, your  lordships  cannot  do  in  judging  by  the 
record.  They  can  examine  by  eviaence  all  those 
circumstances  that  tend  to  establish  the  seditious 
tendency  of  the  paper,  from  which  the  court  is 
shut  out.  They  may  know  themselves,  or  it  may 
be  proved  before  them,  that  it  has  excited  sedition 
already  ；  they  may  collect  from  witnesses  that  it 
has  been  widely  circulated  and  seaiiiously  under- 
stood ； or,  if  the  prosecution,  (as  is  wisest) ,  precedes 
these  consequences,  and  the  reasoning  must  be  a 
priori,  surely  gentlemen  living  in  the  country  are 
much  better  judges  than  your  lordship,  what  has 
or  has  not  a  tendency  to  disturb  the  neighborhood 
in  which  they  live,  and  that  very  neighborhooa  is 
the  forum  of  criminal  trial. 一 

If  they  know  that  the  subject  of  the  paper  is 
the  topic  that  agitates  the  country  around  them  ； 
if  they  see  danger  in  that  agitation,  and  have 
reason  to  think  that  the  publisher  must  have  in- 
tended it,  they  say  lie  is  guilty. ェ t,  on  the  other 
hand,  they  consider  the  paper  to  be  legal,  and 
enlightened  in  principle,  likely  to  promote  a  spirit 
of  activity  and  liberty  in  times  when  the  activity 
of  such  a  spirit  is  essential  to  the  public  safety, 
and  have  reason  to  believe  it  to  be  written  and 
published  in  that  spirit,  they  say,  as  they  ought  to 
do,  that  the  writer  or  the  publisher  is  not  guilty. 
Whereas  your  lordships'  judgment  upon  the  Ian- 
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guage  of  the  record  must  ever  be  in  the  pure  ab- 
stract, operating  blindly  and  indiscriminately  upon 
all  times,  circumstances,  and  intentions;  making 
no  distinction  between  the  glorious  attempts  of  a 
Sidney  or  a  Russell,  struggling  against  the  terrors 
of  despotism  under  the  Stuarts,  and  those  despe- 
rate adventurers  of  the  year  ,45，  who  libelled  the 
person,  and  excited  rebellion  against  the  mild  and 
gracious  government  of  our  late  excellent  sover- 
eign, King  George  the  Second. 

My  lord,  if  the  independent  gentlemen  of  Eng- 
land are  thiis  better  qualified  to  decide  from  cause 
of  knowledge,  it  is  no  offence  to  the  court  to  say 
that  they  are  full  as  likely  to  decide  with  impartial 
justice  as  judges  appointed  by  the  Crown.  Your 
lordships  have  but  a life  interest  in  the  public 
property,  but  they  have  an  inheritance  in  it  for 
their  children.  Their  landed  property  depends 
upon  the  security  of  the  government,  and  no  man 
who  wantonly  attacks  it  can  hope  or  expect  to 
escape  from  the  selfish  lenity  of  a  jury.  On  the 
first  principles  of  human  action  they  must  lean 
heavily  against  him.  It  is  only  when  the  pride 
of  Englishmen  is  insulted  by  such  doctrines  as  I 
am  opposing  to-day,  that  they  may  be  betrayed 
into  a  verdict  delivering  the  guilty,  rather  than 
surrender  the  rights  by  which  alone  innocence  in 
the  day  of  danger  can  be  protected. 

I  venture,  therefore,  to  say,  in  support  of  one  of 
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my  original  propositions,  that  where  a  writing 
indicted  as  a libel,  neither  contains,  nor  is  averred 
by  the  indictment  to  contain,  any  slander  of  an 
individual,  so  as  to  fall  within  those  rules  of  law 
which  protect  personal  reputation,  but  whose  crim- 
inality is  charged  to  consist,  as  in  the  present  in- 
stance, in  its  tendency  to  stir  up  general  discon- 
tent, that  the  trial  of  such  an  indictment  neither 
involves,  nor  can  in  its  obvious  nature  involve,  any 
abstract  question  of  law  for  the  judgment  of  a 
court,  but  must  wholly  depend  upon  the  judgment 
of  the  jury  on  the  tendency  of.  the  writing  itself,  to 
produce  such  consequences,  when  connected  with 
all  the  circumstances  which  attend  its  publica- 
tion. 

It  is  unnecessary  to  push  this  part  of  the  argu- 
ment further,  because  I  have  hesird  nothing  from 
the  bar  against  the  position  which  it  maintains. 
None  of  the  gentlemen  have,  to  my  recollection, 
given  the  court  any  one  single  reason,  good  or 
bad,  why  the  tendency  of  a  paoer  to  stir  up  dis- 
content against  government,  separated  from  all  the 
circumstances  which  are  ever  shut  out  from  the 
record,  ought  to  be  considered  as  an  abstract 
question  of  law.  They  have  not  told  us  where 
we  are  to  find  any  matter  in  the  books  to  enable 
us  to  argue  such  questions  before  the  court  ；  or 
where  your  lordships  yourselves  are  to  find  a  rule 
for  your  judgments  on  such  subjects.    I  confess 
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that  to  me  it  looks  more  like  legislation,  or  arbi- 
trary power,  than  English  judicature,  if  the  court 
can  say  this  is  a  criminal  writing,  not  because  we 
know  that  mischief  was  intended  by  its  author, 
or  is  even  contained  in  itself,  but  because  fools 
believing  the  cue  ana  the  other  may  do  mischief 
in  their  folly.  The  suppression  of  such  writings 
under  particular  circumstances  may  be  wise  policy 
in  a  state,  but  upon  what  principle  it  can  be  crimi- 
nal law  in  England  to  be  settled  in  the  abstract 
by  judges,  I  confess  with  humility  that  I  have  no 
organs  to  understand.  ' 

Mr.  Leycester  felt  the  difficulty  of  maintaining 
such  a  proposition  by  any  argument  of  law,  and 
therefore  had  recourse  to  an  argument  of  fact. 
"It,"  says  my  learned  friend,  "  what  is  or  is  not 
a  seditious  libel,  be  not  a  question  of  law  for  the 
court,  but  of  fact  for  the  jury,  upon  what  principle 
do  defendants  found  guilty  of  such  libels  by  a  gen- 
eral verdict  defeat  the  judgment  for  error  on  the 
record  ？  And  what  is  still  more  in  point,  upon 
what  principle  does  Mr.  Erskine  himseli,  if  he  fails 
in  his  present  motion,  mean  to  ask  your  lordships 
to  arrest  this  very  judgment  by  saying  that  the 
dialogue  is  not  a libel ？ ，， 

My  lord,  the  observation  is  very  ingenious,  and 
God  knows  the  argument  requires  that  it  should 
be  ；  but  it  is  nothing  more.  The  arrest  of  jud anient 
which  follows  after  a  verdict  of  guilty  for  publish- 
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ing  a  writing,  which,  on  inspection  of  the  rocorJ 
exhibits  to  the  court  no  specific  offence  against  the 
law,  is  no  impeachment  of  my  doctrine.  I  never 
denied  sucli a  jurisdiction  to  the  court.  My  posi- 
tion is,  that  no  man  shall  he  punished  for  the 
criminal  breach  of  any  law  until a  jury  of  his 
equals  have  pronounced  him  guilty  in  mind  as 
well  as  in  act  Actus  non  facit  reum  nisi  mens  sit 
rea. 

But  I  never  asserted  that  a  jury  had  the  power 
to  make  criminal  law  as  well  as  to  administer  it  ； 
and  therefore  it  is  clear  that  they  cannot  deliver 
over  a  man  to  punishment  ii it  appears  by  the 
record  of  his  accusation,  which  it  is  the  office  of 
judicature  to  examine,  that  he  has  not  offended 
against  any  positive  law  ；  because,  however  crimi- 
nal he  may  have  been  in  his  disposition,  which  is  a 
fact  established  by  the  verdict,  yet  statute  and  pre- 
cedents can  alone  decide  what  is  by  law  an  indict- 
able offence. 

If,  for  instance,  a  man  were  charged  by  an  indict- 
ment with  having  held  a  discourse  in  words  highly 
seditious,  and  were  found  guilty  by  the  jury,  it  is 
evident  that  it' is  the  province  of  the  court  to  arrest 
that  judgment,  because,  though  the  jury  have 
found  that  he  spoke  the  words  as  laid  in  the  indict- 
ment, with  the  seditious  intention  charged  upon 
him,  which  they,  and  they  only,  could  find  ；  yet  as 
the  words  are  not  punishable  by  indictment,  as 
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when  committed  to  writing,  the  court  could  not 
pronounce  judgment  ；  the  declaration  of  the  jury, 
that  the  defendant  was  guilty  in  manner  and  form 
as  accused,  could  evidently  never  warrant  a  judg- 
ment, if  the  accusation  itself  contained  do  charge 
of  an  offence  against  the  law. 

In  the  same  manner,  if  a  butcher  were  indicted 
for  privately  puttinsr  a  sheep  to  causeless  and  un- 
necessary torture  in  the  exercise  of  his  trade,  but 
not  in  public  view,  so  as  to  be  productive  of  evil 
example,  and  the  jury  should  find  him  guilty,  I  am 
afraia  that  do  judgment  could  follow,  because, 
though  done  malo  animo，  yet  neither  statute  nor 
precedent  have  perhaps  determined  it  to  be  an 
indictable  offence  ；  it  would  be  difficult  to  draw  the 
line.  An  indictment  would  not  lie  for  every  inhu- 
man neglect  of  the  sufferings  of  the  smallest  inno- 
cent animals  which  Providence  has  subjected  to  ua 

" Yet  the  poor  beetle  which  we  tread  upon, 
In  corporal  suffering  feels  a  pang  as  great 
As  when  a  giant  dies." 

A  thousand  other  instances  might  be  brought 
of  acts  base  and  immoral,  and  prejudicial  in  their 
conseqiiences,  which  are  not  yet  indictable  by  law. 

In  the  case  of  the  King  against  Brewer,  in  Cow- 
per，8  Reports,  it  was  held  that  knowingly  exposing 
to  sale  and  selling  gold  under  sterling  for  standard 
gold,  is  not  indictable  ；  because  the  act  refers  to 
goldsmiths  only,  and  private  cheating  is  not  a  com- 
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mon-law  offence.  Here,  too,  the  declaration  of  the 
jury  that  the  defendant  is  guilty  in  manner  and 
form  as  accused,  does  not  change  the  nature  of  the 
accusation  ；  the  verdict  does  not  go  beyond  the 
charge  ；  and  if  the  charge  be  invalid  in  】aw，  the 
verdict  must  be  invalid  also.  All  these  cases,  there- 
fore, and  many  similar  ones  which  might  be  put, 
are  clea  rly  consistent  with  my  principle  ；  I  do  not 
seek  to  erect  jurors  into  legislators  or  judges  ； 
there  must  be  a  rule  of  action  in  every  society 
which  it  is  the  duty  of  the  legislature  to  create, 
and  of  judicature  to  expound  when  created.  I  only 
support  their  right  to  determine  guilt  or  innocence 
where  the  crime  charged  is  blended  by  the  general 
issue  with  the  intention  of  the  criminal ； more 
especially  when  the  quality  of  the  act  itself,  even 
independent  of  that  intention,  is  not  measurable 
by  any  precise  principle  or  precedent  of  law,  but 
is  inseparably  connected  with  the  time  when,  the 
the  place  where,  and  the  circumstances  under  which, 
the  defendant  acted. 

My  lord,  in  considering  libels  of  this  nature,  as 
opposed  to  slander  on  individuals,  to  be  mere  ques- 
tions of  fact,  or  at  all  events,  to  contain  matter  fit 
for  the  determination  of  the  jury,  I  am  supported 
not  only  by  the  general  practice  of  courts,  but  even 
of  those  very  practicers  themselves,  who,  in  prose- 
cuting for  the  Crown,  have  maintained  the  contrary 
doctrine. 
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Your  lordships  will, I  am  .persuaded,  admit  that 
the  general  practice  of  the  profession,  more  espe- 
cially of  the  very  heads  of  it,  prosecuting  too  for 
the  public,  is  strong  evidence  of  the  law.  Attor- 
ney-Generals have  seldom  entertained  such  a  jeal- 
ousy of  the  King's  judges  in  state  prosecutions,  as 
to  lead  them  to  make  presents  of  jurisdiction  to 
juries,  which  did  not  belong  to  them  of  right  by 
the  constitution  of  the  country.  Neither  can  it  be 
supposed,  tliat  men  in  high  office  and  of  great  ex- 
perience, should  in  every  instance,  though  differing 
from  each  other  in  temper,  character,  and  talents, 
uniformly  fall  into  the  same  absurvlity  of  declaim- 
ing to  juries  upon  topics  totally  irrelevant,  when 
no  such  inconsistency  is  fouml  to  disfigiire  the  pro- 
fessional conduct  of  the  same  men  in  other  cases. 
Yet  I  may  appeal  to  your  lordships'  recollection, 
without  having  recourse  to  the  state  trials,  whether 
upon  every  prosecution  for  a  seditous  libol  within 
living  memory,  the  Attorney-General  has  not  uni- 
formly stated  such  writings  at  length  to  the  jury, 
pointed  out  their  seditious  tendency  which  reiidercJ 
them  criminal,  and  exerted  all  his  powers  to  con- 
vince them  of  their  illegality,  as'  the  very  point 
on  which  their  verdict  for  the  Crown  was  to  be 
found. 

On  the  trial  of  Mr.  Horne,  for  publishing  an 
advertisement  in  favor  of  the  widows  of  those 
American  subjects  who  had  been  murdered  by  the 
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King's  troops  at  Lexington  ；  did  the  present  Chan- 
cellor, then  Attorney-General,  content  himself  with 
saying  that  he  had  proved  the  publication,  and 
that  the  criminal  quality  of  the  paper  which  raised 
the  legal  inference  of  guilt  against  the  defendant, 
was  matter  for  the  court  ？  No,  my  lord  ；  he  went 
at  great  length  into  its  dangerous  and  pernicious 
tendency,  and  applied  himself  with  skill  and  abil- 
ity to  the  understandings  and  the  consciences  of 
the  jurors.  This  instance  is  in  itself  decisive  of 
his  opinion  ；  that  great  magistrate  could  not  have 
acted  thus  upon  the  principle  contended  for  to-day  ； 
he  never  was  an  idle  declaimer  ；  close  and  mascu- 
line argument  is  the  characteristic  of  his  under- 
standing. 

The  character  and  talents  of  the  late  Lord  Chief 
Justice  DeGrey,  no  less  entitle  me  to  infer  his  opin- 
ion from  nis  uniform  conduct.  In  all  such  prose- 
cutions while  he  was  in  office,  he  held  the  same 
language  to  juries  ；  and  particularly  in  the  case  of 
the  King  against  Woodfall,  to  use  the  expression 
of  a  celebrated  writer  on  the  occasion,  "he  tortured 
his  faculties  for  more  than  two  hours,  to  convince 
them  that  Jimius，s  letter  was  a libel. ,， 

The  opinions  of  another  Crown  lawyer,  who  has 
since  passed  througli  the  first  offices  of  the  law, 
and  filled  them  with  the  highest  reputation,  I  am 
not  driven  to  collect  alone  from  his  language  as  an 
Attorney-General ； because  he  carried  them  with 
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him  to  the  seat  of  justice.  Yet  one  case  is  too 
remarkable  to  be  omitted. 

Lord  Camden,  prosecuting  Doctor  Shebbeare, 
told  the  jury  that  he  did  not  desire  their  verdict 
upon  any  other  principle,  than  their  solemn  convic- 
tion of  the  truth  of  the  information,  which  charged 
the  defendant  with  a  wicked  design,  to  alienate  the 
hearts  of  the  subjects  of  this  country  from  their 
King  upon  the  throne. 

To  complete  the  account  ；  my  learned  friend, 
Mr.  Bearcroft,  though  last  not  least  iu  favor,  upon 
this  very  occasion,  spoke  above  an  hour  to  the  jury 
at  Shrewsbury,  to  convince  them  of  the  libelous 
tendency  of  the  dialogue,  which  soon  afterwards 
the  learned  judge  desired  them  wholly  to  dismiss 
from  their  consideration,  as  matter  with  which 
they  had  no  concern.  The  real  fact  is,  that  the 
doctrine  is  too  absurd  to  be  acted  upon  ；  too  dis- 
torted in  principle,  to  admit  of  consistency  in  prac- 
tice ； it  is  contraband  m law,  and  can  only  be 
smusrsrlea  by  those  who  introduce  it;  it  requires 
great  talents  and  great  address  to  hide  its  deform- 
ity ； in  vulgar  hands  it  becomes  contemptible. 

Having  supported  the  rights  of  juries,  by  the 
uniform  practice  of  Crown  lawyers,  let  us  now 
examine  the  question  of  authority,  and  see  how 
this  court  itself,  and  its  judges,  have  acted  upon 
trials  for  libels  in  former  times  ；  for,  according  to 
Lord  Raymond,  in  Franklin's  case  (as  cited  by  Mr. 
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Justice  Buller,  at  Shrewsbury),  the  principle  I  am 
supporting  had,  it  seems,  been  only  broached  about 
the  year  1731，  by  some  men  of  party  spirit,  and 
then,  too,  for  the  very  first  time. 

My  lord,  such  an  observation  in  the  mouth  of 
Lord  Raymond,  proves  how  dangerous  it  is  to  take 
up  as  doctrine  everything  flung  out  at  nisi  prim; 
above  all,  upon  subjects  which  engage  the  passions 
and  interests  of  government.  The  most  solemn 
and  important  trials  with  which  history  makes  us 
acquainted,  discussed  too  at  the  bar  of  this  court, 
when  filled  with  judges  the  most  devoted  to  the 
Crown,  afford  the  most  decisive  contradiction  to 
such  an  unfounded  and  unguarded  assertion. 

In  the  famous  case  of  the  seven  bishops,  the 
question  of  libel  or  no  libel  was  held  unanimously 
by  the  Court  of  King's  Bench  trying  the  cause  at 
tlie  bar,  to  be  matter  for  the  consideration  and 
determination  of  the  jury;  and  the  bishops'  peti- 
tion to  the  King,  which  was  the  subject  of  the 
information,  was  accordingly  delivered  to  them, 
when  they  withdrew  to  consider  of  their  verdict. 

Thinking  this  case  decisive,  I  cited  it  at  tlie 
trial,  and  the  answer  it  received  from  Mr.  Bear- 
croft  was,  that  it  had  no  relation  to  the  point  in 
dispute  between  us,  for  that  the  bishops  were 
acquitted  not  upon  tlie  question  of  libel  but 
because  the  delivery  of  the  petition  to  the  King 
was  held  to  be  no  publication. 
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I  WHS  not  a little  surprised  at  this  statement,  but 
my  turn  of  speaking  was  then  past;  fortunately, 
to-day,  it  is  my  privilege  to  speak  last,  and  I  have 
now  lying  before  me  the  fifth  volume  of  the  State 
Trials,  where  the  case  of  the  bishops  is  printed, 
and  where  it  appears  that  the  publication  was 
expressly  proved,  that  nothing  turned  upon  it  in 
the  judgment  of  the  court,  and  that  the  charge 
turned  wholly  upon  the  question  of  libel,  which 
was  expressly  left  to  the  jury  by  every  one  of  the 
judges.  Lord  Chief  Justice  Wright,  in  summing 
up  the  evidence,  told  tliem  that  a  question  had  at 
first  arisen  about  the  publication,  it  being  insisted 
that  the  delivery  of  the  petition  to  the  King 
had  not  been  proven  ；  that  the  court  was  of 
the  same  opinion,  and  that  he  was  just  going  to 
have  directed  them  to  find  the  bisnops  not  guilty, 
when  in  came  my  Lord  President  (such  sort  of 
witnesses  were  no  doubt  always  at  hand  when 
wanted),  who  proved  the  delivery  to  His  Majesty. 
"Therefore,"  continued  the  Chief  Justice,  "if  you 
believe  it  was  the  same  petition,  it  is  a  publication 
sufficient,  and  we  must  therefore  come  to  inquire 
whether  it  be  a libel." 

He  then  gave  his  reasons  for  thinking  it  within 
the  case  de  tibellis  famosis,  and  concluded  by  say- 
ing to  the  jury,  "In  short, l must  give  you  my 
opinion  ； 1 ao  take  it  to  be  a libel ； if  my  brothers 
have  anything  to  say  to  it,  I  suppose  they  will 
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deliver  their  opinion."  What  opinion  ？  not  that 
the  jury  had  no  jurisaiction  to  judge  of  the  matter, 
but  an  opinion  for  the  express  purpose  of  ena- 
bling thera  to  give  that  judgment,  which  the  law 
required  at  their  hands. 

Mr.  Justice  HoUoway  then  followed  the  Chief 
Justice  ；  and  so  pointedly  was  the  question  of  libel 
or  no  libel,  and  not  the  publication,  the  only  mat- 
ter which  remained  in  doubt,  and  which  the  jury, 
with  the  assistance  of  the  court,  were  to  decide 
upon  ；  that  when  the  learned  judge  went  into 
the  facts  which  had  been  in  evidence,  the  Chijf 
Justice  said  to  him,  "  Look  you  ；  by  the  way, 
brother,  I  did  not  ask  you  to  sum  up  the  evidence, 
but  only  to  deliver  your  opinion  to  the  jury, 
whether  it  be  a libel  or  no."  The  Chief  Justice's 
remark,  though  it  proves  my  position,  was,  how- 
ever, very  unnecessary  ；  for  but  a  moment  before, 
Mr.  Justice  HoUoway  had  declared  he  did  not 
think  it  was  a libel,  but  addressing  himself  to  the 
jury  had  said,  "  It  is  left  to  you,  gentlemen." 

Mr.  Justice  Powell,  who  likewise  gave  his  opin- 
ion that  it  is  no  libel,  said  to  the  jury,  "  But  the 
matter  of  it  is  before  you,  and  I leave  the  issue  of 
it  to  God  and  your  own  consciences  ；，，  and  so  little 
was  it  in  laea  of  any  one  of  the  court,  that  the  jury 
ought  to  found  their  verdict  solely  upon  the  evi- 
dence of  the  publication,  without  attending  to  the 
criminality  or  innocence  of  the  petition,  that  the 
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Chief  Justice  himself  consented,  on  their  withdraw- 
ing from  the  bar,  that  they  should  carry  with  them 
all  the  materials  for  coming  to  a  judgment  as  com- 
prehensive as  the  charge  ；  and,  indeed,  expressly 
directed  that  the  information,  the  libel,  the  decla- 
rations under  the  great  seal,  and  even  the  statute- 
book  should  be  delivered  to  them. 

The  happy  issue  of  this  memorable  trial,  in  the 
acquittal  of  the  bishops  by  the  jury,  exercLsiiig 
jurisdiction  over  the  whole  charge,  freely  admitted 
to  them  as  l(、gal  even  by  King  James'  judges,  is 
admitted  by  two  of  tlie  gentlemen  to  have  pre- 
pared and  forwarded  the  glorious  era  oi  tJie  revo- 
lution. Mr.  Bower,  in  particular  spoke  with 
singular  enthusiasm  concerning  this  verdict,  choos- 
ing (for  reasons  sufficiently  obvious)  to  ascribe  it 
to  a  special  miracle  wrought  for  the  safety  of  the 
nation,  rather  than  to  the  right  lodged  in  the  jury 
to  save  it  bv  its  laws  and  constitution. 

My  learned  irieiid,  finding  his  argument  like 
nothing  upon  the  earth,  was  obliged  to  ascend  into 
heaven  to  support  it;  having  admitted  that  the 
jury  not  only  acted  like  just  men  towards  the 
bishops'  but  as  patriotic  citizens  towards  their  coun- 
try, and  not  being  able,  without  the  surrender  of 
his  whole  argument,  to  allow  either  their  public 
spirit  or  their  private  justice  to  have  been  conso- 
nant to  the  laws,  he  is  driven  to  make  them  the 

instruments  of  divine  providence  to  bring  good 
24 
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out  of  evil,  and  holds  them  up  as  men  inspired  by 
God  to  perjure  themselves  in  the  administration 
of  justice,  in  order,  by-the-by,  to  defeat  the  effects 
of  that  wretched  system  of  judicature,  which  he お 
defending  to-day  as  the  constitution  of  England . 
For  if  tlie  King's  judges  could  have  decided  the 
petition  to  be  a libel,  the  Stuarts  might  yet  have 
been  on  the  throne. 

My  lord,  this  is  an  argument  of  a  priest,  not  of 
a lawyer  ；  and  even  if  faith  and  not  law  were  to 
govern  the  question,  I  should  be  as  far  from  sub- 
scribing to  it  as  a  religious  opinion. 

No  man  believes  more  firmly  than  I  do  that 
God  governs  the  whole  universe  by  the  gracious 
dispensations  of  his  providence,  and  that  all  the 
nations  of  the  earth  rise  and  fall  at  bis  command  ； 
but  then  this  wonderful  system  is  carried  on  by  the 
natural,  though  to  us  the  often  hidden,  relation 
between  effects  and  causes,  whicn  wisdom  adjusted 
from  the  beginning,  and  which  foreknowledge  at 
the  same  time  rendered  sufficient,  without  disturb- 
ing either  the  laws  of  nature  or  of  civil  society. 

The  prosperity  and  greatness  of  empires  ever 
depended,  and  ever  must  depend,  upon  the  use 
their  inhabitants  make  of  their  reason  in  devisin? 
wise  laws,  and  the  spirit  and  virtue  with  which 
they  watch  over  their  just  execution  ；  and  it  is 
impious  to  suppose,  that  men  who  have  made  no 
provision  for  their  own  happiness  or  security  in 
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their  attention  to  their  government,  are  to  be  saved 
by  the  interposition  of  Heaven  in  turning  the 
hearts  of  their  tyrants  to  protect  them. 

But  if  every  case  in  which  judges  have  left  the 
question  of  libel-  to  juries  in  opposition  to  law,  is 
to  be  considered  as  a  miracle,  England  may  vie 
with  Palestine  ；  and  Lord  Chief  Justice  Holt  steps 
next  into  view  as  an  apostle  ；  for  that  great  judge, 
in  Tutchm's  case,  left  the  question  of  libel  to  the 
jury  in  the  most  iinambicruous  terms.  After  sum- 
ming up  the  evidence  of  writing  and  publishing, 
he  said  to  them  as  follows: 

"  You  have  now  heard  the  evidence,  and  you  are 
to  consider  whether  Mr.  Tutchin  be  guilty.  They 
say  they  are  innocent  papers,  and  no  libels;  and 
they  say  nothing  is  a libel  but  what  reflects  upon 
some  particular  person.  But  this  is  a  very  strange 
doctrine,  to  say  it  is  not  a libel  reflecting  on  the 
government,  endeavoring  to  possess  the  people  that 
the  government  is  mal-admmistered  by  corrupt 
persons,  that  are  employed  in  such  or  such  stations 
either  in  the  navy  or  army. 

"To  say  that  corrupt  officers  are  aDDointed  to 
administer  affairs,  is  certainly  a  reflection  on  the 
government.  If  people  should  not  be  called  to 
account  for  possessing  the  people  with  an  ill  opin- 
ion of  the  government,  no  government  can  subsist. 
For  it  is  very  necessary  for  all  governments  that 
the  people  should  have  a  good  opinion  of  it  ；  and 
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nothing  can  be  worse  to  any  government,  than  to 
endeavor  to  procure  animosities  as  to  the  manage- 
ment of  it  ；  this  has  always  been  looked  upon  as  a 
crime,  and  no  government  can  be  safe  without  it 
be  punished." 

Having  made  these  observations,  did  the  Chief 
Justice  tell  the  jury,  that  whether  the  publication 
in  question  fell  within  that  principle  so  as  to  be  a 
libel  on  government,  was  a  matter  of  law  for  the 
court,  with  which  they  had  no  concern  ？  Quite  the 
contrary  ；  he  considered  the  seditious  tendency  of 
the  paper  as  a  question  for  their  sole  determination, 
saying  to  them : 

"Now  you  are  to  consider,  whether  these  words 
I  have  read  to  you  do  not  tend  to  beget  an  ill 
opinion  of  the  administration  of  the  government  ； 
to  tell  us,  that  those  that  are  employed  know 
nothing  of  the  matter,  and  those  that  do  know  are 
not  employed.  Men  are  not  adapted  to  offices,  but 
offices  to  men,  out  of  a  particular  regard  to  their 
interest,  and  not  to  tlieir  fitness  for  the  places. 
This  is  the  purport  of  these  papers." 

In  citing  the  words  of  judges  in  judicature 丄 
have  a  right  to  suppose  their  discourse  to  be  perti- 
nent and  relevant,  and  that  when  they  state  the 
defendant's  answer  to  the  charge,  and  make  remarks 
on  it,  they  mean  that  the  jury  should  exercise  a 
judgment  under  their  direction  ；  this  is  the  prac- 
tice we  must  certainly  impute  to  Lord  Holt,  if  we 
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do  him  the  justice  to  suppose  that  he  meant  to  con- 
vey the  sentiments  which  he  expressed.  So  that 
when  we  come  to  sum  up  this  case,  I  do  not  find 
myself  so  far  behind  the  learned  gentleman  even 
in  point  of  express  authority  ；  putting  all  reason, 
and  the  analogies  of  law  which  unite  to  support 
me,  wholly  out  of  the  question. 

There  is  court  of  King's  Bench  against  court  of 
King's  Bench  ；  Chief  Justice  Wright  against  Chief 
Justice  Lee;  and  Lord  Holt  against  Lord  Ray- 
mond ； as  to  living  authorities,  it  would  be  invidi- 
ous to  class  them  ；  but  it  is  a  point  on  which  I  am 
satisfied  myself,  and  on  which  the  world  will  be 
satisfied  likewise  if  ever  it  comes  to  be  a  question. 

But  even  if  I  should  be  mistaken  in  that  partic- 
ular, I  cannot  consent  implicitly  to  receive  any 
doctrine  as  the  law  of  England,  tliougli  pronounced 
to  be  such  by  magistrates  the  most  respectable,  if 
I  find  it  to  be  in  direct  violation  of  the  very  first 
principles  of  English  judicature.  The  great  juris- 
dictions of  the  country  are  unalterable  except  by 
Parliament,  and,  until  they  are  changed  by  that 
authority,  they  ought  to  remain  sacred  ；  the  judges 
have  no  power  over  them.  What  parliamentary 
abridgment  has  been  made  upon  the  rierhts  of  juries 
since  the  trial  of  the  Bishops,  or  since  Tutchin's 
case,  when  they  were  fully  recognized  by  this  court  ？ 
None.  Lord  Raymond  and  Lord  Cnief  Justice 
Lee,  ought,  therefore,  to  have  looked  there ~ to 


374  MR.  erskine's  speech  in 

their  predecessors ~ for  the  law,  instead  of  setting 
up  a  new  one  for  their  successors. 

But  supposing  the  court  should  deny  the  legality 
of  all  these  propositions,  or,  admitting  their  legal- 
ity, should  resist  the  conclusions  I  have  drawn 
from  them  ；  then  I  have  recourse  to  my  last  propo- 
sition, in  which  I  am  supported  even  by  all  those 
authorities,  on  which  the  learned  judge  relies  for 
the  doctrines  contained  in  his  charge  ；  to-wit, 

" That  in  all  cases  where  the  mischievous  inten- 
tion, which  is  agreed  to  be  the  essence  of  the  crime, 
cannot  be  collected  by  simple  inference,  from  the 
fact  charged,  because  the  defendant  goes  into  evi' 
dence  to  rebut  such  inference,  the  question  becomes 
then  a  pure,  unmixed  question  of  fact,  for  the  con- 
sideration of  the  jury ノ， 

I  said  the  authorities  of  the  King  against  Wood- 
fall  and  Almon  were  with  me.  In  the  first,  which 
is  reported  in  5th  Burrow,  your  lordsliip  expressed 
yourself  thus :  "  Where  an  act,  in  itself  indifferent, 
becomes  criminal  when  done  with  a  particular  in- 
tent, there  the  intent  must  be  proved  and  found. 
But  where  the  act  is  itself  unlawful,  as  in  the  ease 
of  a libel,  the  proof  oi  justification  or  excuse  lies  on 
the  defendant  ；  and  in  failure  thereof,  the  law  im- 
plies a  criminal  intent."  Most  luminously  expressed 
to  convey  this  sentiment,  viz.,  that  when  a  man 
publishes  a libel,  and  has  nothing  to  say  for  him- 
self, no  explanation  or  exculpation,  a  criminal 
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intention  need  not  be  proved  ；  I  freely  admit  that 
it  need  not;  it  is  an  inference  of  common  sense, 
not  of  law.  But  the  publication  of  a libel  does 
not  exclusively  show  criminal  intent,  but  only  an 
implication  of  law,  in  failure  of  the  defendant's 
proof.  Your  lordship  immediately  afterwards,  in 
the  same  case,  explained  this  further.  "There 
may  be  cases  where  the  publication  may  be  justified 
or  excused  as  lawful  or  innocent  ；  for  no  fact  which 
is  not  criminal,  thcu<rh  the  paper  be  a libel,  can 
amount  to  such  a  publication  of  Vt'hich  a  defendant 
ought  to  be  found  guilty."  But  no  question  of 
that  kind  arose  at  the  trial, i.  e.,  on  the  trial  of 
WoodfalL  Why?  Your  lordship  immediately 
explained  why,  "  Because  the  defendant  called  no 
witnesses  ；"  expressly  saying,  that  the  publication 
of  a libel  is  not  in  itself  a  crime,  unless  the  intent 
be  criminal ； and  that  it  is  not  merely  in  mitigation 
of  punisnment,  but  that  such  a  publication  does 
not  warrant  a  verdict  of  guilty. 

In  the  case  of  the  King  against  Almon,  a  maga- 
zine containing  one  of  Junius'  letters,  was  sold  at 
Almon's  shop; 一 there  was  proof  of  that  sale  at 
the  trial.  Mr.  Almon  called  no  witnesses,  and  was 
found  guilty.  To  found  a  motion  for  a  new  trial, 
an  affidavit  was  offered  from  Mr.  Almon,  that  he 
was  not  privy  to  the  sale,  nor  knew  his  name  was 
inserted  as  a  publisher;  and  that  this  practice  of 
booksellers  being  inscxted  as  publishers  by  their 
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correspondents  without  notice,  was  common  in  the 
trade. 

Your  Lordship  said,  "  Sale  of  a  book  in  a  book- 
seller's shop,  is  prima  facie  evidence  of  publication 
by  the  master,  and  the  publication  of  a libel  is 
prima  facie  evidence  of  criminul  intent  ；  it  stands 
good  till  answered  by  the  defendant  ；  it  must  stand 
till  contradicted  or  explained  ；  and  if  not  contra- 
dicted, explained,  or  exculpated,  becomes  tanta- 
mount to  conclusive,  wlien  the  defendant  calls  no 
witnesses." 

Mr.  Justice  Aston  said :  "  Prima  facie  evidence 
not  answered  is  sufficient  to  ground  a  verdict  upon  ； 
if  the  defendant  had  a  sufficient  excuse,  he  might 
have  proved  it  at  the  trial ； his  havinsr  neglected 
it  where  there  was  no  surpris3,  is  no  ground  for  a 
new  one."  Mr.  Justice  Willes  and  Mr.  Justice 
Ashurst  agreed  upon  those  express  principles. 

These  cases  declare  the  law  beyond  all  contro- 
versy to  be,  that  publication,  even  of  a libel,  is  no 
conclusive  proof  of  guilt,  but  only  prima  facie 
evidence  of  it  till  answered  ；  and  that  if  the  defen- 
dant can  show  that  his  intention  was  not  criminal, 
lie  completely  rebuts  the  inference  arising  from  the 
publication  ；  because,  though  it  remains  true  that 
he  published,  yet,  according  to  your  lordship's 
express  words,  it  is  not  such  a  publication  of  which 
a  defendant  ought  to  be  found  guilty.  Apply  Mr. 
Justice  Buller's  summing  up,  to  this  law,  and  it 
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does  not  require  even  a legal  apprehension  to 
distinguish  the  repugnancy. 

The  advertisement  was  proved  to  convince  the 
jury  of  the  Dean's  motive  for  publishing  ；  Mr. 
d ones'  testimony  went  strongly  to  aid  it;  and  the 
evidence  to  character,  though  not  sufhcieiit  in 
itself,  was  admissable  to  be  thrown  into  the  scale. 
But  not  only  no  part  of  this  was  left  to  the  jury, 
but  the  whole  oi it  was  expressly  removed  from 
their  consideration,  althous^h,  in  the  case  of  Wood- 
fall  and  Alinon,  it  was  as  expressly  laid  down  to 
be  within  their  cognizance,  and  a  complete  answer 
to  the  charge  if  satisfactory  to  the  minds  of  the 
jurors. 

In  support  of  the  learned  judge's  charge,  there 
can  be  therefore  but  the  two  arguments,  which  I 
stated  on  moving  for  the  rule  ；  either  that  the 
defendant's  evidence,  namely,  the  advertisement, 
Mr.  Jones'  evidence  in  confirmation  of  its  being 
bona  fide,  and  the  evidence  to  character,  to 
strengthen  that  construction,  were  not  sufficient 
proof  that  the  Dean  believed  the  publication  meri- 
torious, and  published  it  in  vindication  of  his 
honest  intentions,  or  else,  that  even  admitting  it  to 
establish  that  fact,  it  did  not  amount  to  such  an 
exculpation  as  to  be  evidence  of  not  guilty,  so  as 
to  warrant  a  verdict.  I  still  give  the  learned 
judge  the  choice  of  tlie  alternative. 

As  to  the  first,  viz.,  whether  it  showed  honest 
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intention  in  point  of  fact  ；  that  was  a  question  for 
the  jury.  If  the  learned  judge  had  thought  it  was 
not  sufficient  evidence  to  warrant  the  jury's  believ- 
ing that  the  Dean's  motives  were  such  as  he  had 
declared  them,  I  conceive  he  should  have  given 
his  opinion  of  it  as  a  point  of  evidence,  and  left  it 
there.  I  cannot  condescend  to  go  further  ；  it  would 
be  ridiculous  to  argue  a  self-evident  proDOsition. 

As  to  the  second,  viz.,  that  even  if  the  jury  had 
believed  from  the  evidence,  that  the  Dean's  inten- 
tion was  wholly  innocent,  it  would  not  have  war- 
ranted them  in  acquitting,  and  therefore  should  not 
have  been  left  to  them  upon  not  guilty,  that  argu- 
ment can  never  be  supported.  For,  if  the  jury  had 
declared,  "We  find  that  the  Dean  published  this 
pamphlet,  whether  a libel  or  not  we  do  not  find; 
and  we  find  further,  that  believing  it  in  his  con- 
science to  be  meritorious  and  innocent,  lie,  bona  fide, 
published  it  with  the  prefixed  advertisement,  as  a 
vindication  of  his  character  from  the  reproach  of 
seditious  intentions,  and  not  to  excite  seaiiion,"  it 
お impossible  to  say,  without  ridicule,  that  on  such 
a  special  verdict  the  court  could  have  pronounced 
a  criminal  judgment. 

Then  why  was  the  consiaeration  of  that  evi- 
dence, by  which  those  facts  might  have  been  found, 
withdrawn  from  the  jury,  after  they  brought  in  a 
verdict  guilty  of  publishing  only,  which,  in  the 
KiDg  against  Woodfall,  was  only  said  not  to  nega- 
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tive  the  criminal  intention,  because  the  defendant 
called  no  witnesses  ？  Why  did  the  learned  judge 
confine  his  inquiries  to  the  innuendoes,  and  finding 
them  agreed  to,  direct  the  epithet  of  guilty,  with- 
out asking  the  jury  if  they  believed  the  defendant's 
evidence  to  rebut  the  criminal  inference?  Some 
of  thera  positively  meant  to  negative  the  criminal 
inference,  by  adding  the  word  only,  and  all  would 
have  done  it,  if  they  had  thought  themselves  at 
liberty  to  enter  upon  that  evidence.  But  they 
were  told  expressly  that  they  had  nothing  to  do 
with  the  consideration  of  that  evidence,  which,  if 
believed,  would  have  warranted  that  verdict.  The 
conclusion  is  evident  ；  if  they  had  a  right  to  con- 
sider it,  and  their  consideration  might  have  pro- 
duced such  a  verdict,  and  if  such  a  verdict  would 
have  been  an  acquittal,  it  must  be  a  misdirection. 

" But,"  says  Mr.  Bower,  "  if  this  advertisement 
prefixed  to  the  publication,  by  which  the  Dean 
professed  his  innocent  intention  in  publishing  it, 
should  have  been  left  to  the  jury  as  evidence  of 
that  intention,  to  found  an  acquittal  on,  even  ta- 
king the  dialogue  to  be  a libel,  no  man  could  ever 
be  convicted  of  publishing  anything,  however  dan- 
gerous ； for  he  would  only  have  to  tack  an  adver- 
tisement to  it  by  way  of  preface,  professing  the 
excellence  of  its  principles  and  the  sincerity  of  his 
motives,  and  his  defence  would  be  complete." 

My  lord,  I  never  contended  for  any  such  posi- 
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lion.  If  a  man  of  education,  like  tlie  Dean,  were 
to  publish  a  writing  so  palpably  libellous  that  no 
ignorance  or  misapprehension  imputable  to  such  a 
person  could  prevent  his  discovering  the  mischiev- 
ous design  of  the  author,  no  jury  would  believe 
such  an  advertisement  to  be  bona  fide,  and  would 
therefore  be  bound  in  conscience  to  reject  it,  as  if 
it  had  no  existence.  The  effect  of  such  evidence 
must  be  to  convince  the  jury  of  the  defendant's 
purity  of  mind,  and  must  therefore  depend  upon 
the  nature  of  the  writing  itself,  and  all  the  circum- 
stances attending  its  publication. 

If，  upon  reading  the  paper  and  considering  the 
whole  of  the  evidence,  they  have  reason  to  think 
that  the  defendant  did  not  believe  it  to  be  illegal, 
and  did  not  publish'  it  wiuh  the  seditious  purpose 
charged  by  the  indictment,  he  is  not  guilty  upon 
any  principle  or  authority  of  law,  and  would  have 
been  acquitted  even  in  the  Star-Chatnber  ；  for  it 
was  held  by  that  court  in  L:imb3's  case,  in  the 
eighth  year  of  King  James  the  First,  as  reported 
by  Lord  Coke,  who  then  presided  in  it,  that  every 
one  who  should  be  convicted  of  a libel  must  be  the 
writer  or  contriver,  or  a  malicious  publisher,  know- 
ing it  to  be  a libel. 

This  case  of  Lambe  being  of  too  high  authority 
to  be  opposed,  and  too  much  in  point  to  be  passed 
over,  Mr.  Bower  endeavors  to  avoid  its  force  by 
giving  it  a  new  construction  of  his  own.    He  says, 
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tliat  not  knowing  a  writing  to  be  a libel,  in  the 
sense  of  that  case,  means  not  knowing  the  contents 
of  the  thing  published  ；  as  by  conveying  papers 
sealed  up,  or  having  a  sermon  and  a libel,  and 
delivering  one  by  mistake  for  the  other.  In  such 
cases  he  says,  ignorantia  facti  excicsat,  because  the 
mind  does  not  go  with  the  act  ；  sed  ignorantia  legis 
non  excusat  ；  and  therefore  if  the  party  knows  the 
contents  of  the  paper  yirhich  he  publishes,  his  mind 
goes  with  the  act  of  publication,  thougli  he  does 
not  find  out  anything  criminal,  and  he  is  bound  to 
abide  by  the  legal  consequences.  • 

This  is  to  make  criminality  depend  upon  the 
consciousness  of  an  act,  and  not  upon  the  knowl- 
edge of  its  quality,  which  would  involve  lunatics 
and  children  in  all  the  penalties  of  criminal  law; 
for  whatever  they  do  is  attended  with  conscious- 
ness, though  their  understanding  does  not  reach  to 
the  consciousness  of  offence. 

The  publication  of  a libel,  not  believing  it  to  be 
one  after  having  read  it,  is  a  much  more  favorable 
case  than  publishing  it  unread  by  mistake.  The 
one,  nine  times  in  ten,  is  a  culpable  negligence 
which  is  no  excuse  at  all ； for  a  man  cannot  throw 
papers  about  the  world  without  reading  them,  and 
■afterwards  say  he  aid  not  know  their  contents  were 
criminal.  But  if  a  man  reads  a  paper,  and  not 
believing  it  to  contain  anything  seditious,  having 
collected  nothing  of  that  tendency  himself,  pub- 
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lishes  it  among  his  neighbors  as  an  innocent  and 
useful  work,  he  cannot  be  convicted  as  a  criminal 
publisher.  How  he  is  to  convince  the  jury  that 
his  purpose  was  innocent,  though  the  thing  pub- 
lished be  a libel,  must  depend  upon  circumstances  ； 
and  these  circumstances  he  may,  on  the  authority 
of  all  the  cases  ancient  and  modem,  lay  before  the 
jury  in  evidence;  because  if  he  can  establish  the 
innocence  of  his  mind,  he  negatives  the  very  gkt 
of  the  indictment. 

" In  all  crimes,"  says  Lord  Hale,  in  his  Pleas  of 
the  Crown,  "  the  intention  is  the  principal  consid- 
eration ； it  is  the  mind  that  makes  the  taking  of 
another's  goods  to  be  felony,  or  a  bare  trespass 
only  ；  it  is  impossible  to  prescribe  all  the  circum- 
stances evidencinsr  a  felonious  intent,  or  the  con- 
trary ； but  the  same  must  be  left  to  the  attentive 
consideration  of  judge  and  jury,  wherein  the  best 
rule  is,  in  dubm,  rather  to  incline  to  acquittal  than 
conviction." 

In  the  same  work  he  says,  "  By  the  statute  of 
Philip  and  Mary,  touciiing  importation  of  coin 
counterfeit  of  foreign  money,  it  must,  to  make  it 
treason,  be  with  the  intent  to  utter  and  make  pay- 
ment of  the  same  ；  and  the  intent  in  this  case  may 
be  tried  and  found  by  circumstances  of  fact,  by 
words,  letters,  and  a  thousand  evidences  besides 
the  bare  doing  of  the  fact." 

This  principle  is  illustrated  by  frequent  practice, 
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where  the  intention  is  found  by  the  jury  as  a  fact 
in  a  special  verdict.  It  occurred  not  above  a  year 
ago,  at  East  Grimstead,  on  an  indictment  for  burg- 
lary, before  Mr.  Justice  Ashurst,  where  I  was  my- 
self counsel  for  the  prisoner.  It  was  clear  upon 
the  evidence  that  he  had  broken  into  the  house  by 
force  in  the  night,  but  I  contended  that  it  appeared 
from  proof,  that  he  had  broken  and  entered  with 
an  intent  to  rescue  his  goods,  which  had  been 
seized  that  day  by  the  officers  of  excise  ；  which 
rescue,  though  a  capital  felony  by  modern  statute, 
was  but  a  trespass,  tenvp.  Henry  VIII"  and  conse- 
quently not  a  burglary. 

Mr.  Justice  Ashurst  saved  this  point  of  law, 
which  the  twelve  judges  afterwards  determined  for 
the  prisoner  ；  but,  in  order  to  create  the  point  of 
law,  it  was  necessary  that  the  prisoner's  intention 
should  be  ascertained  as  a  fact  ；  aiid  for  this  pur- 
pose, the  learned  judge  directed  the  jury  to  tell 
him  with  what  intention  they  found  that  the  pris- 
oner broke  and  entered  the  house,  which  they  did 
by  answering,  "To  rescue  his  goods  ； "  which  ver- 
dict was  recorded. 

In  the  same  manner,  in  the  case  of  the  King 
against  Pierce,  at  the  Old  Bailey,  the  intention 
was  found  by  the  jury  as  a  fact  in  the  special  ver- 
dict. The  prisoner  having  hired  a  horse  and  after- 
wards sold  him,  was  indicted  for  felony  ；  but  the 
judges  doubting  whether  it  was  more  than  a  fraud, 
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unless  he  originally  hired  him  intending  to  sell 
him,  recommended  it  to  the  jury  to  find  a  special 
verdict,  comprehending  their  judgment  of  his  in- 
tention from  the  evidence.  Here  the  quality  of 
the  act  depended  on  the  intention,  which  intention 
it  was  held  to  be  the  exclusive  province  of  the  jury 
to  determine,  before  the  judges  could  give  the  act 
any  legal  denomination. 

My  lord,  I  am  ashamed  to  have  cited  so  many 
authorities  to  establish  the  first  elements  of  the 
law,  but  it  has  been  my  fate  to  find  them  disputed. 
The  whole  mistake  arises  from  confounding  crimi- 
nal with  civil  cases.  If  a  printer's  servant,  without, 
his  master's  consent  or  privity,  inserts  a  slanderous 
article  against  me  in  his  newspaper,  I  ought  not  in 
justice  to  indict  him  ；  and  if  I  do,  the  jury  on  such 
proof  should  acquit  him  ；  but  it  is  no  defence  to  an 
action,  for  he  is  responsible  to  rae  civiliter  for  the 
damage  which  I  have  sustained  from  the  newspa- 
per, wliicli  is  his  property.  Is  there  any  thing  new 
in  this  principle  ？  so  far  from  it,  that  every  student 
knows  it  as  applicable  to  all  other  cases;  but 
people  are  resolved,  from  some  fatality  or  other,  to 
distort  every  principle  of  law  into  nonsense,  when 
they  come  to  apply  it  to  printing  ；  as  if  none  of 
the  rules  and  maxims  which  regulate  all  the  trans- 
actions of  society  had  any  reference  to  it. 

If  a  man  rising  in  his  sleep,  walks  into  a  china- 
shop,  and  breaks  every  thing  about  him,  his  being 
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asleep  is  a  complete  answer  to  an  indictment  for  a 
trespass  ；  but  he  must  answer  in  an  action  for  every 
thing  he  has  broken. 

If  the  proprietor  of  the  York  coach,  though 
asleep  in  his  bed  at  that  city,  has  a  drunken  ser- 
vant on  the  box  at  London,  who  drives  over  my 
leg  and  breaks  it,  he  is  responsible  to  me  in  dam- 
ages for  the  accident  ；  but  I  cannot  indict  him  as 
the  criminal  author  of  my  misfortune.  What  dis- 
tinction can  be  more  obvious  and  simple  ？  、 

Let  us  only  then  extend  these  principles,  which 
were  never  disputed  in  other  criminal  cases,  to  the 
crime  of  publishing  a libel ； and  let  us  at  the  same 
time  allow  to  the  jury,  as  our  forefathers  did  before 
us,  the  same  jurisdiction  in  that  instance,  which  wo 
agree  in  rejoicing  to  allow  them  in  all  others,  and 
the  system  of  English  law  will  be  wise,  harmoni- 
ous, and  complete. 

My  Lord,  I  have  now  finished  my  argument,  hav- 
ing answered  the  several  objections  to  my  five 
original  propositions,  and  established  them  by  all 
the  principles  and  authorities  which  appear  to  me 
to  apply,  or  to  be  necessary  for  their  support.  In* 
this  process  I  have  been  unavoidaoiy  led  into  a 
length  not  more  inconvenient  to  the  court  than  to 
myself,  and  have  been  obliged  to  question  several 
judgments  which  had  been  before  questioned  and 
confirmed. 

25 
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They,  however,  who  may  be  disposed  to  censure 
me  for  the  zeal  wliich  has  animated  me  in  this 
cause,  will  at  least,  I  hope,  have  the  candor  to  give 
me  credit  for  the  sincerity  of  my  intentions  ；  it  is 
surely  not  my  interest  to  stir  opposition  to  the 
decided  authoriti^  of  the  court  in  which  I  prac- 
tice; with  a  seat  here  within  the  bar,  at  my  time 
of  life,  and  looking  no  farther  than  myself,  I  should 
have  been  contented  with  the  law  as  I  found  it, 
and  considered  how  little  might  be  said  with  de- 
cency, rather  than  how  much  ；  but  feeling  as  I  have 
ever  done  upon  the  subject,  it  was  impossible 丄 
should  act  otherwise.  It  was  the  first  command 
and  counsel  of  my  youth,  always  to  do  what  my 
conscience  told  me  to  be  my  duty,  and  to  leave  the 
consequences  to  God.  I  shall  carry  with ine  the 
memory,  and,  I  hope,  the  practice  of  this  parental 
lesson  to  the  grave  ；  I  have  hitherto  followed  it, 
and  have  no  reason  to  complain  that  the  adherence 
to  it  has  been  even  a  temporal  sacrifice  ；  I  have 
found  it,  on  the  contrary,  the  road  to  prosperity 
and  wealth,  and  shall"  point  it  out  as  such  to  my 
children.  It  is  impossible  in  this  country  to  hurt 
an  honest  man  ；  but  even  if  it  were  possible,  I 
should  little  deserve  that  title,  if  I  could,  upon  any 
principle,  have  consented  to  tamper  or  temporize 
with  a  question,  which  involves  in  its  determina- 
tion and  its  consequences,  the  liberty  of  the  press, 
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and  in  that  libei  ty ,  the  very  existence  of  every 
part  of  the  public  freedom.* 

♦  Lord  Erskine  himself  seems  to  hare  despaired  of  convincing  the 
court  even  before  the  delivery  of  this  famous  argument.  He  says  :  "I 
moved  the  court  of  King's  Bench  for  a  new  trial,  for  a  misdirection  of 
the  judge y  and  misconduct  after  the  verdict  was  returned  into  court.  I 
made  the  motion  from  no  hope  of  success,  but  from  a  fixed  resolution 
to  expose  to  public  contempt  the  doctrines  fastened  on  the  public  as 
law  by  Lord  Chief  Justice  Mausiield,  and  to  excite,  if  possible,  the  a レ 
tention  of  Parliament  to  so  great  an  object  of  national  freedom." 


OPINION 


ov 

I 

LORD  MANSFIELD. 


Befoke  going  on  to  the  final  proceeding  iu  this  memorable 
cause,  viz.,  the  application  to  arrest  the  judgment,  ou  the 
ground  that  the  dialogue,  as  set  forth  in  the  indictment,  did 
not  contain  the  legal  charge  of  a libel,  it  may  be'  necessary  to 
insert  the  judgment  delivered  by  Lord  Mansfield  on  discharg- 
ing the  rule  for  a  new  trial ； a  judgment  which  was  supported 
by  the  rest  of  the  court,  and  which  coufirmed  throughout  the 
whole  doctrine  of  Mr.  Justice  Buller,  as  delivered  upon  the 
trial  at  Shrewsbury. 

It  was  too  late  in  the  day,  when  the  counsel  finished,  for  the 
judges  to  deliver  their  opinions,  and  the 'court  immediately  ad- 
journed ； the  Lord  Chief  Justice  declaring,  that  "  they  were 
agreed  in  the  judgment  they  were  to  give,  and  would  deliver 
it  the  next  morning/' 

Accordingly,  next  day,  the  16th  of  November,  at  the  open- 
ing of  the  court,  the  Earl  of  Mansfield,  Lord  Chief  Justice, 
delivered  the  following  opinion  : 

In  this  case  of  the  King  against  Dr.  Shipley, 
Dean  of  St.  Asaph,  the  motion  to  sot  aside  the  ver- 
dict, and  to  grant  a  new  trial,  upon  account  of  the 
misairection  of  the  judge,  supposes  that  upon  this 
verdict,  either  as  a  general,  or  as  minutes  of  a  spe- 
cial verdict  to  be  reduced  into  form,  judgment  may 
be  given  ；  for  if  the  verdict  was  defective,  and 
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omitted  finding  anything  within  the  province  of 
the  jury  to  find,  there  ought  to  be  a  venirb  de  novo, 
and  cousequently  this  motion  is  totally  improper ； 
therefore,  as  I  said,  the  motion  supposes  that  judg- 
ment may  be  given  upon  the  verdict  ；  and  it  rests 
upon  the  objections  to  the  direction  of  the  judge. 

I  think  they  may  be  reduced  to  four  in  number, 
one  of  which  is  peculiar  to  this  case,  and  therefore  I 
begin  with  it,  viz. :  That  the  judge  did  not  leave 
the  evidence  of  a lawful  excuse  or  justification  to 
the  jury,  as  a  ground  for  them  to  acquit  the  defend- 
ant upon,  or  as  a  matter  for  their  consideration. 
This  is  an  objection  peculiar  to  this  case,  and  there- 
fore I  beffin  with  it,  to  dispose  oi it  first.  Circum- 
stances merely  of  alleviation  or  aggravation  are 
irrelevant  upon  the  trial ； they  are  totally  imma- 
terial to  the  veraict,  because  they  do  not  prevent 
or  conclude  the  jury's  finding  for  or  ajrainst  the 
defendant  ；  they  may  be  made  use  of  when  judg- 
ment is  given,  to  increase  or  lessen  the  punishment, 
but  they  are  totally  irrelevant  and  immaterial  upon 
the  trial.  Circumstances  which  amount  to  a law- 
ful excuse  or  a  justincation,  are  proper  upon  the 
trial,  and  can  only  be  used  there.  Upon  every 
such  defence  set  up,  of  a lawful  excuse  or  justifica- 
tion, there  necessarily  arise  two  questions,  one  of 
law,  the  other  of  fact;  the  first  to  be  decided  by 
the  court,  the  second  by  the  jury. 

Whether  the  fact  alleged,  supposiDg  it  true,  be 
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a legal  excuse,  is  a  question  of  law  ；  whether  iho 
allegation  be  true,  is  a  matter  of  fact;  and,  accord- 
ing to  this  distinction,  the  judge  ought  to  dim:, 
and  the  jury  ought  to  follow  the  direction  ；  though 
by  means  of  a  general  verdict  they  are  entrusted 
with  a  power  of  blending  law  and  fact,  and  follow- 
ing the  prejudices  of  their  affections  or  passions. 

The  first  circumstance  in  evidence  in  this  cause 
is  a letter  of  the  24th  of  January,  to  Edwards,  and 
the  advertisement  that  accompanied  it,  and  what 
was  said  by  Edward  Jones  in  the  conversation 
that  he  held  with  the  defendant  on  the  7th  of 
January.  Upon  this  part  of  the  Case  we  must  sup- 
pose the  paper  seditious  or  criminal ； for,  ii it  is 
neither  seditious  nor  criminal,  the  defendant  must 
be  acquitted  upon  the  face  of  the  record.  There- 
fore, whether  it  is  an  excuse  or  not,  we  must  sup- 
pose the  paper  to  be  a libel,  or  criminal  in  the 
eyes  of  the  law.  Then  how  does  it  stand  upon 
this  excuse  ？  Why,  the  defendant,  knowing  the 
paper  had  been  strongly  objected  to  as  tending  to 
sedition,  or  that  it  might  be  so  understood,  pub- 
lishes it  with  an  advertisement,*  avowing  and  justi- 
lymg  the  doctrine  ；  so  that  he  publishes  it  under 
the  circumstances  of  avowing  and  justifying  this 
criminal  doctrine. 

The  next  circumstance  is  from  the  evidence  of 
Edward  Jones,  that  the  defendant  was  told  and 

*  For  the  advertisement  prefixed  to  the  dialogue,  vide  supra,  p.  157. 
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knew  that  the  paper  was  objected  to  as  having  a 
seditious  tendency;  that  it  might  do  mischief  if  it 
was  translated  into  Welsh,  and  therefore  that 
design  was  laid  aside  ；  that  he  read  it  at  the  county 
meeting,  and  said  he  read  it  with  a  rope  about  his 
neck;  and,  after  he  had  read  it,  he  said  it  was  not 
so  bad.  And  this  he  knew  upon  the  7th  of  Jan- 
uary ； yet  he  sets  this  up  as  an  excuse  for  ordering 
it  to  be  printed  upon  the  24th  or  Jauiiary. 

We  are  all  of  opinion  clearly,  that  if  the  writing 
be  criminal,  these  circumstances  are  aggravations, 
and  by  no  means  ought  to  have  been  left  to  the 
jury  as  any  excuse. 

It  is  a  mockery  to  say  it  is  any  excuse.  What  ！ 
when  the  man  himself  knows  that  he  reads  it  with 
a  rope  about  his  neck  ；  when  he  says,  admitting  it 
to  be  bad,  that  it  is  not  so  bad  ；  when  he  has  told 
a  company  of  gentlemen  that  for  fear  of  its  doing 
mischief  to  their  country,  he  would  not  have  it 
translated  into  Welsh.  All  these  circumstances 
plainly  showed  him  that  he  should  not  have  pub- 
lished it.  Therefore  we  are  all  of  opinion  it  is  the 
same  as ii  no  such  evidence  had  been  given,  and 
that  if  it  had  been  offered  by  way  of  excuse,  it 
ought  not  to  have  been  received.  The  advertise- 
ment was  read  to  the  jury,  but  the  judge  did  very 
right  not  to  leave  it  to  them  as  a  matter  of  excuse, 
because  it  was  clearly  of  a  contrary  tendency. 

What  was  meant  by  saying  the  advertisement 
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should  have  been  set  out  in  the  indictment,  I  do 
not  comprehend  ；  much  less  that  blasphemy  may 
be  charged  on  the  Scripture  by  only  stating  half 
the  sentence. 

If  any  part  of  the  sentence  qualifies  what  is  set 
forth,  it  may  be  given  in  evidence,  as  was  expressly 
determined  by  the  court  so  long  asro  as  the  case  of 
.the  King  and  Bere,  in  Salkeld  417,  in  the  reign  of 
King  William.  Every  circumstance  which  tends 
to  prove  the  meaning,  is  every  day  given  in  evi- 
dence, and  the  jury  are  the  only  judges  of  the 
meaning,  and  must  find  the  meaning  ；  for  if  they 
do  not  find  the  meaning  the  verdict  is  not  com- 
plete. So  far  for  the  objection  upon  that  part 
which  is  peculiar  to  this  case. 

The  second  objection  is,  that  the  judge  did  not 
give  his  own  opinion,  whether  the  writing  was  a 
libel,  or  seditious,  or  criminal. 

The  third,  that  the  judge  told  the  jury  they 
ought  to  leave  that  question  upon  record  to  the 
court,  if  they  had  no  doubt  of  the  meaning  and 
publication. 

The  fourth  and  last,  that  he  did  not  leave  the 
defendant's  intent  to  the  jury. 

The  answer  to  these  three  objections  is,  that  by 
the  constitution  the  jury  ought  not  to  decide  the 
question  of  】aw,  whether  such  a  writing,  of  such  a 
meaning,  published  without  a lawful  excuse,  be 
criminal ； and  they  cannot  decide  it  finally  against 
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the  defendant,  because  after  the  verdict,  it  remains 
open  upon  the  record.  Therefore  it  is  the  duty  of 
the  judge  to  advise  the  jury  to  separate  the  ques- 
tion of  fact  from  the  question  of  law  ；  and  as  they 
ought  not  to  decide  the  law,  and  the  question 
remains  entire  upon  the  record,  the  judge  is  not 
called  upon  necessarily  to  tell  them  his  own  opin- 
ion. It  is  almost  peculiar  to  the  form  of  the  pros- 
ecution for  a libel,  that  the  question  of  law  remains 
entirely  for  the  court  upon  record,  and  that  the 
jury  cannot  decide  it  against  the  defendant.  So 
that  a  general  verdict,  "that  the  defendant  is 
guilty,"  is  equivalent  to  a  special  verdict  in  other 
cases.  It  finds  all  which  belongs  to  the  jury  to 
find  ；  it  finds  nothing  as  t6  the  question  of  law. 
Therefore,  when  a  jury  have  been  satisfied  as  to 
every  fact  within  their  province  to  find,  they  have 
been  advised  to  find  the  defendant  guilty,  and  in 
that  shape  they  take  the  opinion  of  the  court  upon 
the  law.  No  case  has  been  cited  of  a  special  ver- 
dict in  a  prosecution  for  a libel,  leaving  the  ques- 
tion of  law  upon  the  record  to  the  court,  though  to 
be  sure  it  might  be  left  m  tliat  form  ；  but  the  other 
is  simpler  and  better. 

As  to  the  last  objection  upon  the  intent :  a  crim- 
inal intent,  from  doing  a  thing  criminal  in  itself 
without  a lawful  excuse,  is  an  inference  of  law,  and 
a  conclusive  inference  of  law,  not  to  be  contradicted 
but  by  an  excuse,  which  I  have  fully  gone  through. 
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Where  an  innocent  act  is  made  criminal,  when 
done  with  a  particular  intent,  there  the  intent  is  a 
material  fact  to  constitute  the  crime.  This  is  the 
answer  that  is  given  to  these  three  last  objections 
to  the  direction  of  the  judge.  The  first  I  said  was 
peculiar  to  this  case. 

The  subject  matter  of  these  three  objections  has 
arisen  upon  every  trial  for  a libel  since  the  Revo- 
lution , which  is  now  near  one  hundred  years  ago. 
In  every  reign  there  have  been  many  trials  botI\ 
of  a  private  and  a  public  nature.  In  every  reign 
there  have  been  several  defended  with  all  the  acri- 
mony of  party  animosity,  and  a  spirit  ready  to  con- 
test every  point,  and  to  admit  nothing.  During 
all  this  time,  as  far  as  it  can  be  traced,  one  may 
venture  to  say,  that  the  direction  of  every  judge 
has  been  consonant  to  the  doctrine  of  Mr.  Justice 
Buller  ；  and  no  counsel  has  complained  of  it  by 
any  application  to  the  court.  The  counsel  for  the 
Crown,  to  remove  the  prejudices  of  a  jury,  and  to 
satisfy  the  by-standers,  have  expatiated  upon  the 
enormity  of  the  libels  ；  judges,  with  the  same  view, 
have  sometimes  done  the  same  thing  ；  both  have 
done  it  wisely,  with  another  view 一 to  obviate  the 
captivating  harangues  of  the  defendant's  counsel 
to  the  jury,  tending  to  shew  that  they  can  or  ought 
to  find  that  in  law  the  paper  is  no  iibel. 

But  the  formal  direction  of  every  judge  (under 
which  every  lawyer  fcr  near  one  hundred  years  has 
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SO  far  acquiesced  as  not  to  complain  of  it  to  the 
court)  seems  to  me,  ever  since  the  Revolution,  to 
have  been  agreeable  to  the  direction  of  Mr.  Jus- 
tice BuUer.  It  is  difficult  to  cite  cases  ；  the  trials 
are  not  printed.  Unless  particular  questions  arise, 
notes  are  not  taken  ；  nobody  takes  a  note'  of  a 
direction  of  course  not  disputed.  We  must,  as  in  , 
all  cases  of  tradition,  trace  backwards,  and  pre- 
sume, from  the  usage  which  is  remembered,  that 
the  precedent  usage  was  the  same.  We  know  there 
were  many  trials  for  libels  in  the  reign  of  King 
William  ；  there  is  no  trace  that  I  know  of,  of  any 
report,  that  at  all  bears  upon  the  question  during 
that  reign,  but  the  case  of  the  King  and  Bere, 
which  is  in  Salkeld  ；  that  was  in  the  reign  of  King 
William,  and  the  only  thing  there  applicable  to 
the  present  question  is,  that  the  court  were  of  opin- 
ion that  the  wnimg  complained  of  must  be  set  out 
accordinsr  to  the  tenor :  Why  ？  That  the  court  may 
judge  of  the  very  words  themselves  ；  whereas,  if 
it  was  to  be  according  to  the  effect,  that  judgment 
must  be  left  to  the  jury.  But  there  it  was  deter- 
mined, and  under  that  authority  ever  since,  the 
writing  complained  of  is  set  out  according  to  the 
tenor. 

During  the  reign  of  Queen  Anne,  we  know  sev- 
eral trials  were  had  for  libels,  but  the  only  one 
cited  is  in  the  year  1704  ；  and  there  the  direction, 
( though  Lord  Holt,  who  is  said  to  have  done  it  in 
several  cases,  goes  into  the  enormity  of  the  libel), 
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to  the  jury  was,  "If  you  find  the  publication  in 
London,  you  must  find  the  defendant  guilty." 
Thus  it  stands,  as  to  all  that  can  be  found  precisely 
and  particularly,  in  the  reigns  of  King  William 
and  Queen  Anne.  We  know  that  in  the  reign  of 
George  I.  there  were  several  trials  for  libels,  but  I 
have  seen  no  note  or  traces  of  tliera,  nor  any  ques- 
tion concerning  them.  In  the  reign  of  King  George 
IL  there  were  others  ；  but  the  first  of  which  there 
is  a  note  (for  which  I  am  obliged  to  Mr.  Manley) ，ミ: 
was  in  February,  1729— the  King  and  Clarke 一 
which  was  tried  before  Lord  C.  J.  Raymond  ；  and 
there  he  lays  it  down  expressly  (there  being  no 
question  about  an  excuse,  or  about  the  meaning), 
he  lays  it  down,  the  fact  of  printing  and  publish- 
ing only  is  in  issue. 

The  Oi^aftsman  was  a  celebrated  party  paper, 
written  in  opposition  to  the  ministry  of  Sir  Robert 
Walpole,  by  many  men  of  high  rank  and  great 
talents  ；  the  whole  party  espoused  it.  It  was  thought 
proper  to  prosecute  the  famous  Hague  letter.  I 
was  present  at  the  trial ； it  was  in  the  year  1731. 
It  happens  to  be  printed  in  the  state  trials.  There 
was  a  great  concourse  of  people  ；  it  was  a  matter 
of  great  expectation,  and  many  persons  of  high 
rank  were  present  to  countenance  the  defendant. 
Mr.  Fazakerly  ana  ivlr.  Bootle  (afterwards  Sir 
Thomas  Bootle)  were  the  leading  counsel  for  the 

*  One  of  tho  counsel  for  the  prosecution  in  tlie  cause. 


ON  DENYING  A  NEW  TKIAL 


397 


defendant.  They  started  every  objection  and 
labored  every  point.  When  the  Judge  over-ruled 
them,  he  usually  said,  "  If  I  am  wrong,  you  know 
where  to  apply."  The  judge  was  my  Lord  Kay- 
mond,  C.  J.,  who  had  been  eminent  at  the  bar  in 
the  reign  of  Queen  Anne,  had  been  Solicitor  and 
Attorney-General  in  the  reign  of  George  L,  and 
was  intimately  connected  with  Sir  Edward  Nortliy, 
80  that  he  must  have  known  what  the  ancient 
practice  had  been.  The  case  itself  was  of  great 
expectation,  as  I  have  stated  to  you,  and  it  was  so 
blended  with  party  passion,  that  it  required  his 
utmost  attention  ；  yet,  when  he  came  to  sum  up 
and  direct  the  jury,  he  does  it  as  of  course,  just  in 
the  same  manner  as  Mr.  Justice  Buller  did,  "  that 
there  were  three  points  for  consideration :  the  fact 
of  publication  ；  the  meaning  ( those  two  for  the 
jury)  ；  the  question  of  law  or  criminality,  for  the 
court  upon  the  record."  Mr.  Fazakerly  and  Mr. 
Bootle  were,  as  we  all  know,  able  lawyers  ；  they 
were  connected  in  party  with  the  writers  of  the 
Craftsman.  They  never  thought  of  complaining 
to  the  court  of  a  misdirection  ；  they  would  not  sav 
it  was  not  law  ；  they  never  did  complain.  It  never 
was  complained  of,  nor  did  any  laea  enter  their 
heads,  that  it  was  not  agreeable  to  law.  Except 
that  case  in  1729  that  is  mentioned,  and  this,  the 
trials  for  libels  before  my  Lord  Raymond  are  not 
printed,  nor  to  be  found  in  any  notes.    But,  to  be 
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sure,  his  direction  in  all  was  to  the  same  effect.  I 
by  accident  ( from  memory  only  I  speak  now)  recol- 
lect one  where  the  Oraftsman  was  acquitted  ；  and 
I  recollect  it  from  a  famous,  witty,  and  ingenious 
ballad  that  was  made  at  the  time  by  Mr.  Pulteney  ； 
and  though  it  is  a  ballad,  I  will  cite  the  stanza  I 
remember  from  it,  because  it  will  show  you  the 
idea  of  the  able  men  in  opposition,  and  the  leaders 
of  the  popular  party  in  those  days.  They  had  not 
an  idea  of  assuming  that  the  jury  had  a  right  to 
determine  upon  a  question  of  law,  but  they  put  it 
upon  another  and  much  better  ground.  The  stanza 
I  allude  to  is  this : 一 

For  Sir  Philip*  well  knows 

That  his  innuendoes 
Will  serve  him  no  longer 
In  verse  or  in  prose  ； 
For  twelve  honest  men  have  decided  the  cause, 
Who  are  judges  of  fact,  though  not  judges  of  laws. 

It  was  the  admission  of  the  whole  of  that  party : 
they  put  it  right  ；  they  put  it  upon  the  meaning 
of  the  innuendoes :  upon  that  the  jury  acquitted  the 
defendant  ；  and  they  never  put  up  a  pretence  of 
any  other  power,  except  when  talking  to  the  jury 
themselves. 

*  Sir  Philip  York,  afterwards  Lord  Chancellor  Hardwioke,  then 
Attorney-General. 

It  appears  by  a  pamphlet  printed  in  1704,  that  Lord  Mansfield  wu 
in  error.   The  verse  runs  thus : 一 
Sir  Philip  well  knows 
That  his  innuendoes 
Will  serve  him  no  longer  in  verse  or  in  prose  ；  • 
For  twelve  honest  men  have  determin'd  the  cause, 
Who  are  judges  alike  of  the  facts,  and  the  laws. 
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TLere  are  no  notes  as  I  know  of  (and  I  think 
the  bar  would  have  found  them  out  upon  this  occa- 
sion, if  there  had  been  any  that  were  material) , 
there  are  no  notes  of  the  trials  for  libels  before  my 
Lord  Hardwicke.  I  am  sure  there  are  none  before 
Lord  C.  J.  Lee  till  the  year  1752,  when  the  case 
of  the  King  and  Owen  came  on  before  him.  This 
happens  to  be  printed  in  the  state  trials,  though  it 
is  incorrect,  but  sufficient  for  the  present  purpose. 
I  attended  that  trial  as  Solicitor-General.  Lord  C. 
Justice  Lee  was  the  most  scrupulous  observer  and 
follower  of  precedents,  and  he  directed  the  jury  as 
of  course,  in  the  same  way  Mr.  Justice  Buller  has 
done.  < 

When  I  was  Attorney - General,  I  prosecuted 
some  libels  ；  one  I  remember  from  the  condition 
and  circumstances  of  the  defendant  ；  he  was  found 
guilty.  He  was  a  common  councilman  of  the  City 
of  London  ；  and  I  remember  another  circumstance, 
it  was  the  first  conviction  in  the  city  of  London 
that  had  been  for  27  years.  It  was  the  case  of 
the  King  and  Nutt;  and  there  he  was  convicted, 
under  the  very  same  direction  before  Lord  Chief 
Justice  Ryder. 

In  the  year  1756  I  came  into  the  office  I  now 
hold.  Upon  the  first  prosecution  for  a iibel  which 
stood  in  my  paper,  I  think  (but  I  am  not  sure)  but 
I  think  it  was  the  case  of  the  King  and  Shebbeare, 
I  made  up  my  mind  as  to  the  direction 丄 ought  to 


400  OPINION  OF  LORD  MANSFIELD 


give.  I  have  uniformly  given  the  same  in  all, 
almost  in  the  same  form  of  words.  No  counsel 
ever  complained  of  it  to  the  court  Upon  every 
defendant  being  brought  up  for  judgment,  I  have 
always  stated  the  direction  I  gave  ；  and  the  court 
has  always  assented  to  it.  The  defence  of  a law- 
ful excuse  never  existed  in  any  c^e  before  me; 
therefore  I  have  told  the  jury  if  they  were  satisfied 
with  the  evidence  of  the  publication,  and  that  the 
meanings  oi  the  innuendoes  were  as  stated,  they 
ought  to  find  the  defendant  guilty  ；  that  the  ques- 
tion of  law  was  upon  record  for  the  judgment  of 
the  court.  This  direction  being  as  of  course,  and 
no  question  ever  raised  concerning,  it  in  court 
(though  I  have  had  the  misfortune  to  try  many 
libels  in  very  warm  times,  against  defendants  most 
obstinately  and  factitiously  defended),  yet  the 
direction  being  as  of  course,  and  no  objection  made, 
it  passed  as  of  course,  and  there  are  no  notes  of 
what  passed.  In  one  case  of  the  King  and  Wood- 
fall,  on  account  of  a  very  different  kind  of  ques- 
tion (but,  upon  account  of  another  question),  there 
happens  to  be  a  report,  and  there,  the  direction  I 
have  stated,  is  adopted  by  the  whole  court  as  right, 
and  the  doctrine  of  Mr.  Justice  BuUer  is  laid  down 
in  express  terms.  Such  a  judicial  practice  in  the 
precise  point  from  the  Revolution,  as  I  think,  down 
to  the  present  day,  is  not  to  be  shaken  by  argu- 
ments of  general  theory,  or  popular  declamation. 
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Every  species  of  criminal  prosecution  has  some- 
thing peculiar  in  the  mode  of  procedure  ；  there- 
fore, general  propositions  applied  to  all,  tend  only 
to  complicate  and  embarrass  the  question.  No 
deauction  or  conclusion  can  be  drawn  from  what  a 
jury  may  do,  from  the  form  of  procedure,  to  what 
they  ought  to  do  upon  the  fundamental  principles 
of  the  constitution  and  the  reason  of  the  thing,  if 
they  will  act  with  integrity  and  good  conscience. 

The  fundamental  definition  of  trial  by  jury  de- 
pends upon  a  universal  maxim  that  is  without  an 
exception.  Though  a  definition  or  maxim  in  law, 
without  an  exception,  it  is  said,  is  hardly  to  be 
found,  yet  this  I  take  to  be  a  maxim  without  an 
exception :  Ad  qucestionem  juris  non  resvondent 
juratores  ；  ad  qucestionem  facti  non  respondent 
judices. 

Where  a  question  can  be  severed  by  the  form 
of  pleading,  the  distinction  is  preserved  upon  the 
face  of  the  record,  and  the  jury  cannot  encroach 
upon  the  jurisdiction  of  the  court  ；  where,  by  the 
form  of  pleading,  the  two  questions  are  blended 
together,  and  cannot  be  separated  upon  the  face 
of  the  record,  the  distinction  is  preserved  by  the 
honesty  of  the  jury.  The  constitution  trusts,  that, 
under  the  direction  of  a  judge,  they  will  not  usurp 
a  jurisdiction  which  is  not  in  their  province. 
They  do  not  know,  and  are  not  presumed  to  know 
the  law  ；  they  are  not  sworn  to  decide  the  law  ； 
26 
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they  are  not  required  to  decide  the  law.  It  it 
appears  upon  the  record,  they  ought  to  leave  it 
there,  or  they  may  find  the  facts,  subject  to  the 
opinion  of  the  court  upon  the  law.  But  further, 
upon  the  reason  of  the  thing,  and  the  eternal  prin- 
ciples of  justice,  the  jury  ought  not  to  assume  the 
jurisdiction  of  the  law.  As  I  said  before,  they  do 
not  know,  and  are  not  presumed  to  know,  any- 
thing of  the  matter  ；  they  do  not  understand  the 
language  in  which  it  is  conceived,  or  the  meaning 
of  the  terms.  They  have  no  rule  to  go  by  but 
their  affections  and  wishes.  It  is  said,  if  a  man 
gives  a  right  sentence  upon  hearing  one  side  only, 
he  is  a  wicked  judge,  because  he  is  right  by  chance 
only,  and  has  neglected  taKing  the  proper  method 
to  be  informed  ；  so  the  jury  who  usurp  the  judica- 
ture of  law,  though  they  happen  to  be  right,  are 
themselves  wrong,  because  they  are  right  by  chance 
only,  and  have  not  taken  the  constitutional  way 
of  deciding  the  question.  It  is  the  duty  of  the 
judge,  in  all  cases  of  general  justice,  to  tell  the  jury 
how  to  do  right,  though  they  have  it  in  their 
power  to  do  wrong,  which  is  a  matter  entirely  be- 
tween God  and  their  own  consciences. 

To  be  free,  is  to  live  under  a  government  by 
law.  The  liberty  of  the  press  consists  in  printing 
without  any  previous  license,  subject  to  the  conse- 
quences of  law.  The  licentiousness  of  the  press  is 
Pandora's  box,  the  source  of  every  evil.  Miserable 
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is  the  condition  oi individuals,  dangerous  is  the 
condition  of  the  state,  if  there  is  no  certain  law,  or, 
which  is  the  same  thing,  no  certain  administration 
of  law  to  protect  individuals,  or  to  guard  the  state. 

Jealousy  of  learning  the  law  to  the  court,  as  in 
other  cases,  so  in  the  case  of  libels,  is  now,  in  the 
present  state  of  things,  puerile  rant  and  declama- 
tion. The  judges  are  totally  independent  of  the 
ministers  that  may  happen  to  be,  and  of  the  King 
himself.  Their  temptation  is  rather  to  the  popu- 
larity of  the  day.  But  I  agree  with  the  observa- 
tion cited  by  Mr.  Cowper*.  from  Mr.  J.  Forster, 
" that  a  popular  judge  is  an  odious  and  pernicious 
character." 

The  judgment  of  the  court  is  not  final ； in  the 
last  resort  it  may  be  reviewed  in  the  House  of 
Lords,  where  the  opinion  of  all  the  judges  is  taken. 

In  opposition  to  tliis,  what  is  contended  for? 
That  the  law  shall  be  in  every  particular  cause 
what  any  twelve  men,  who  shall  happen  to  be  the 
jury,  shall  be  inclined  to  think,  liable  to  no  review, 
and  subject  to  no  control,  under  all  the  prejudices 
of  the  popular  cry  of  the  day,  and  under  all  the 
bias  of  interest  in  this  town,  where  thousands, 
more  or  less,  are  concerned  in  the  publication  of 
newspapers,  paragraphs,  and.  pamphlets.  Under 
such  an  administration  of  law,  no  man  could  tell, 
no  counsel  could  advise,  whether  a  paper  was  or 
was  not  punishable. 

*  One  of  the  counsel  for  the  prosecution. 
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ance  of  the  principle  which  it  involved,  and  the 
danger  of  the  precedent  it  established,  although 
he  was  so  certain  of  prevailing  upon  his  second 
objection,  that  he  considered  it  to  be  almost  injus- . 
tice  to  the  court  to  argue  it.  All  who  knew  mm 
in  and  out  of  the  profession,  could  witness  for  him, . 
that  he  had  ever  treated  the  idea  of  ultimately  pre- 
vailing against  him,  upon  such  an  indictment,  to  be 
perfectly  ridiculous,  and  that  his  only  object  in  all 
the  trouble  which  he  had  given  to  the  court  and  to 
himself,  in  discussing  the  expediency  of  a  new  trial, 
was,  to  resist  a  precedent,  which  he  originally 
thought  and  still  continued  to  think  was  illegal 
and  unjustifiable  ；  the  warfare  was  safe  for  his  cli- 
ent, because  he  knew  he  could  put  an  end  to  the 
prosecution  any  hour  he  pleased,  by  the  objection 
he  would  now  at  last  submit  to  the  court.  It  did 
not  require  the  eye  of  a lawyer  to  see  that  even  if 
the  dialogue,  instead  of  being  innocent  and  merito- 
rious, as  he  thought  it,  had  been  the  foulest  libel 
ever  composed  or  published  ；  the  indictment  was 
drawn  in  such  a  manner  as  to  render  judgment 
absolutely  impossible.  He  said,  that  if  he  had 
been  answering  in  his  own  person  to  the  charge  of 
publishing  the  dialogue  complained  of,  lie  should 
have  rejected  with  scorn  the  protection  of  a  defi- 
cient indictment,  would  have  boldly  met  the  gene- 
ral question,  and  holding  out  defiance  to  the  pro- 
secutor, would  have  called  upon  his  counsel  to  show 
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what  sentence,  or  word,  though  wrested  with  all 
the  force  ingenuity  could  apply  to  profound  gram- 
mar and  distort  language,  could  be  tortured  into  a 
violation  of  any  one  principle  of  the  government  ； 
but  that,  standing  as  counsel  for  another,  he  should 
not  rest  his  defence  even  upon  that  strong  founda- 
tion ； but,  after  having  maintained,  as  he  had  done 
at  the  trial,  the  innocence,  or  rather  the  merit  of 
the  dialogue,  should  entrench  himself  behind  every 
objection  which  the  forms  of  law  enabled  him  to 
cast  up. 

The  second  objection  was,  that  the  indictment 
did  not  contain  a  sufficient  charge  of  a libel  of  and 
conceminc?  the  King  and  his  government.  That 
though  the  court,  by  judging  of  libels  of  that  na- 
ture, invested  itself  with  a  very  large  discretion, 
yet  it,  nevertneiess,'  was  a  discretion  capable  of 
leing  measured  by  very  intelligible  rules  of  law, 
and  within  which  rules  he  was  persuaded  the  court 
would  strictly  confine  itself. 

The  first  was,  that  the  court,  in  judgincr  of  the 
libellous  or  seditious  nature  of  the  paper  in  ques- 
tion, could  only  collect  it  from  the  indictment 
itself,  and  could  supply  nothing  from  any  extrinsic 
source  ；  and  that,  therefore,  whatever  circumstances 
were  necessary  to  constitute  the  crime  imputed, 
could  not  be  supplied  from  any  report  oi  the  evi- 
dence nor  from  any  inference  from  the  verdict,  but 
must  be  set  out  upon  the  record. 
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That  rule  was  •  found  in  great  wisdom,  and 
formed  the  boundary  between  the  provinces  of 
the  jury  and  the  court;  because,  if  any  extrinsic 
circumstances,  independent  of  the  plain  and  ordi- 
nary .meaning  of  the  writing,  were  necessary  to 
explain  it,  and  point  its  criminal  application, 
those  facts  must  be  put  upon  the  record,  for  three 
reasons : 

First,  that  the  charge  might  contain  such  a 
description  of  the  crime  that  the  defendant  might 
know  what  crime  he  was  called  upon  to  answer. 

Secondly,  That  the  application  of  the  writing  to 
those  circumstances  which  constituted  its  criminal- 
ity might  be  submitted  as  facts  to  the  jury,  who 
were  the  sole  judges  of  any  meaning  which  de- 
pended upon  extrinsic  proof. 

Thirdly,  that  the  court  might  see  such  a  definite 
crime  that  they  might  apply  the  punishment  which 
the  law  inflicted. 

He  admitted  that  wherever  a  writing  was  ex- 
pressed in  such  clear  and  unambiguous  words  as 
in  itself  to  constitute  a libel,  without  the  help  of 
any  explanation,  all  averments  and  innuendoes  were 
unnecessary.  And  therefore,  if  it  could  be  estab- 
lished that  the  pamphlet  in  question,  if  taken  off 
the  dusty  shelves  of  a library,  and  looked  at  in  the 
pure  abstract,  without  attention  to  times  or  circum- 
stances, without  application  to  any  facts  not  upon 
record,  and  without  any  light  cast  upon  it  from 
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witliout,  contained  false,  pernicious,  illegal,  and 
unconstitutional  doctrines,  in  their  tendency  de- 
structive of  the  government,  it  would  unquestion- 
ably be  a libel.  But  if  the  terms  of  the  writing 
were  general,  and  the  criminality  imputed  to  it 
consisted  in  criminal  allusions  or  references  to  mat- 
ters dehors  the  writing,  then,  although  every  man 
who  reads  such  a  writing  might  put  the  same  con- 
struction on  it,  yet  when  it  was  the  charge  of  a 
crime,  and  the  party  was  liable  to  be  punished  for 
it,  there  wanted  something  more. 

It  ought  to  receive  a  j  uridioal  sense  on  the 
record  ；  and,  as  the  facts  were  to  be  decided  by 
the  jury,  they  only  could  decide  whether  the  appli- 
cation of  general  expressions,  or  terms  of  reference, 
or  allusions,  as  the  case  might  be,  to  matters  ex- 
trinsic, was  just,  nor  could  the  general  expressions 
themselves  be  extended,  even  by  the  jury,  beyond 
their  ordinary  meaning,  without  an  averment  to 
give  them  cognizance  of  such  extended  import  ； 
i?or  could  the  court,  even  after  a  verdict  of  guilty, 
without  such  an  averment,  infer  anything  from  the 
finding,  but  must  pronounce  strictly  according  to 
the  just  and  grammatical  sense  of  the  language  on 
the  record.  The  court,  by  declaring  libel  or  not 
libel  to  be  a  question  of  】aw,  must  be  supposed  by 
that  declaration  not  to  assume  any  jurisdiction 
over  facts,  which  was  the  province  of  the  jury  ；  but, 
only  to  determine  that,  if  the  words  of  the  writing 
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without  averment,  or  with  averments  found  to  be 
true  by  the  jury,  contained  criminal  matter,  it 
would  be  pronounced  to  be  a libel  according  to 
the  rules  of  law  ；  whereas,  if  tlie  libel  could  only 
be  inferred  from  its  application  to  something  ex- 
trinsic, however  reasonable  or  probable  such  appli- 
cation misrht  be,  no  court  could  possibly  make  it 
for  want  of  the  averment,  without  which  the  jury 
could  have  no  jurisdiction  over  the  facts  extrinsic, 
by  reference  to  which  only  the  writing  became 
criminal* 

The  next  question  was,  how  the  application  of 
the  writing  to  any  particular  object  was  to  be  made 
upon  the  record  ；  that  was  likewise  settled  in  the 
case  of  the  King  and  Home. 

"In  all  cases,  those  facts  which  are  descriptive 
of  the  charge  must  be  introduced  on  the  record  by 
averments,  in  opposition  to  argument  and  infer- 
ence." 

He  said,  that  where  facts  were  necessary  in 
order  to  apply  the  matter  of  the  libel  to  them,  it 
was  done  introductonly.  And  where  no  new  fact 
was  necessary,  but  only  ambiguous  words  were  to 
be  explained,  it  was  done  by  the  innuendo.  But 
that  the  innuendo  could  not  in  itself  enlarge  the 
matter  which  it  was  employed  to  explain,  without 
an  antecedent  introduction  to  refer  to;  but  coupled 
with  such  introductory  matter  it  could.  He  said, 
nothing  remained  but  to  apply  those  unquestiona- 


IN  ARREST  OF  JUDGMENT 


411 


ble  principles  to  the  present  indictment,  and  that 
application  divided  itself  into  two  heads  : 

First,  whether  the  words  of  the  dialogue,  con- 
sidered purely  in  the  abstract,  without  being  taken 
to  be  a  seditious  exhortation  addressed  to  the 
people,  in  consequence  of  the  present  state  of  the 
nation,  as  connected  with  the  subject  matter  of  it, 
could  possibly  be  considered  to  be  a  libel  on  the 
King  and  his  government. 

Secondly,  whether,  if  such  reference  or  allusion 
was  necessary  to  render  it  criminal,  there  were  suf- 
ficient  averments  on  the  record  to  enable  the  court 
to  make  the  criminal  application  of  otherwise  inno- 
cent doctrines  consistently  with  the  rules  of  law. 

He  said,  he  should  therefore  take  the  dialogue, 
and  show  the  court  that  the  whole  scope  and  every 
particular  part  of  it  were  meritorious. 

Here  Lord  Mansfield  said  to  Mr.  Erskine,  that 
having  laid  down  his  principles  of  judgment,  the 
counsel  for  the  prosecution  should  point  out  the 
parts  they  insisted  on  as  sufficiently  charged  to  be 
libellous,  and  that  he  would  be  heard  in  reply.  On 
which  Mr.  Bearcroft,  Mr.  Cowper,  Mr.  Leicester 
and  Mr.  Bower,  were  all  heard  ；  and  endeavored 
with  great  ingenuity  to  show  that  the  dialogue  was 
on  the  face  of  it  a libel ； but  on  Mr.  Erskine's 
rising  to  reply,  the  court  said,  they  would  not  give 
him  any  further  trouble,  as  they  were  unanimously 
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of  opinion,  that  the  indictment  was  defective,  and 
that  the  judgment  should  be  arrested. 

The  court  went  upon  the  principles  of  the  case 
of  the  King  against  Home,  cited  by  Mr.  Erskine  ； 
saying  there  were  no  averments  to  point  the  appli- 
cation of  the  paper  as  a libel  on  the  King  and  his 
government;  and  the  Dean  is  therefore  finally  dis- 
charged from  the  prosecution. 

Mr.  Justice  Willes  threw  out,  that  if  the  indict- 
ment had  been  properly  drawn,  it  misrht  have  been 
supported.  But  Lord  Mansfield  and  Mr.  Justice 
Biiller  did  not  give  any  such  opinion,  confining 
themselves  strictly,  to  the  question  before  the  court. 


The  judgment  was  accordingly  arrested,  and  no  new  pro- 
ceedings were  ever  had  upon  the  subject  against  the  Dean 
or  the  printer  employed  by  him.  His  adversaries  were,  it  is 
believed,  sufficiently  disposed  to  distress  him  ；  but  they 
were  probably  aware  of  the  consequences  oi  oringing  the 
doctrines  maintained  by  the  Court  of  King's  Bench  into  a 
second  public  examination.  An  uneasy  feeling  was  preva- 
lent in  society,  it  being  generally  accepted  as  the  result  of 
the  trial  that  the  liberty  of  the  press  waa  placed  beyond  the 
control  of  a  jury,  and  surrendered  entirely  to  the  mercy  of 
the  court.  Nor  was  this  feeling  lessened  by  the  extensive 
circulation  of  Mr.  Erskine's  argument.  Indeed,  so  power- 
fully did  it  aftect  the  current  of  thought  upon  this  subject 
that  it  may  be  said  to  have  paved  the  way  for  the  ikmous 
Libel  Bill,  which  followed.  The  Bill  was  introduced  in  the 
House  of  Commons  by  Mr.  Fox,  in  1791.    Passing  in  that 
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body  it  was  so  warmly  opposed  in  the  House  of  Lords  hy 
Kenyon,  Bathurst,  Thurlow  and  all  the  law  lords,  that  it  was 
at  first  defeated.  Subsequent  efforts,  however,  proved  more 
successful,  and  on  the  1st  of  June,  1792,  this  famous  act  re- 
ceived the  sanction  of  the  House  of  Lords.  Its  passage  iu 
that  body  was  due  largely  to  the  unwearied  efibrts  of  Lord 
Camdeu  in  its  support,  though  even  there  the  impetus  givea 
to  the  movement  by  the  burning  eloquence  o《 Erskine  was 
Dot  wholly  UDfelt.  "  I  have  said,"  says  Lord  Campbell, " and 
I  still  think,  that  this  great  constitutional  triumph  is  mainly 
to  be  ascribed  to  Lord  Camden,  who  has  been  fighting  in  the 
cause  for  half  a  century,  and  uttered  his  last  words  in  the 
House  of  Lords  in  its  support  ；  but  bad  he  not  received  the 
invaluable  assistance  of  Erskine,  as  couusel  for  the  Dean  of 
St.  Asaph,  the  Star-Chamber  might  have  been  re-established 
in  this  country." 

The  Act  itself  (32  Geo.  III.  C.  60),  is  as  follows : 

" Whereas  doubts  have  arisen,  whether,  on  the  trial  of  an 
indict  ID  ent  or  information  for  the  making  or  publishing  any 
libel,  where  an  issue  or  issues  are  joiued  between  the  King 
and  the  defendant  or  defendants,  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  in  the  jury  empanelled  to  try  the 
same,  to  give  their  verdict  upon  the  whole  matter  in  issue  : 
Be  it  therefore  declared  and  enacted,  by,  etc. 

"I.  That  on  every  such  trial  the  jury  sworn  to  try  the 
issue,  may  give  a  general  verdict  of  guilty  or  not  guilty,  upon 
the  whole  matter  put  to  issue  on  such  indictment  or  informa- 
tion ； and  shall  not  be  required  or  directed  by  the  court  or 
judge,  before  whom  such  iDaictraent  or  information  shall  be 
tried,  to  find  the  defendant  or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendant  or  defendants  of 
the  paper  charged  to  be  a libel,  and  of  the  sense  ascribed  to 
the  same  in  such  indictment  or  information. 

" II.  Provided  always,  that  on  every  such  trial,  the  court 
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or  judge  before  whom  such  indictment  or  information  shall 
be  tried,  shall,  according  to  their  or  his  discretion  give, 
their  or  his  opinion  or  direction  to  the  jury  on  the  matter  in 
issue  between  the  King  and  the  defendant  or  defendants  in 
like  manner  as  in  all  other  criminal  cases. 

" III.  Provided  also,  that  nothing  herein  shall  extend,  or 
be  construed  to  extend,  to  prevent  the  jury  finding  a  special 
verdict  at  their  discretion,  as  in  other  criminal  cases. 

" IV.  Provided  also,  that  in  case  the  jury  find  the  defend- 
ant or  defendants  guilty,  it  shall  and  may  be  lawful  for  the 
said  defendant  or  defendants  to  move  an  arrest  of  judgment 
ou  such  ground  and  in  such  manner  as  by  law  he  or  they 
might  have  done  before  the  passing  of  this  act  ；  anything  here- 
in contained  to  the  contrary  notwithstanding." 


TRIAL   OF   THOMAS  PAINE 

roB 

A   LIBEL,  1792. 


•  The  "First  part  of  the  Rights  of  Man,"  by  Thomas  Paine, 
although  containing  -many  expressions  of  ridicule  against  the 
government  of  Great  Britain,  was  nevertheless  passed  by 
without  notice  on  the  part  of  the  Crown,  and  the  book  it- 
self attracted  but  little  attention.  The  second  part,  however, 
、、as  deemed  too  indecorous  in  its  attack  upon  royalty  and 
established  usages  to  pass  unreptoved.  Accordingly,  the 
attorney-general  filed  an  information,  ex-offido,  against  Mr. 
Paine.  This  inibrmation  is  subjoined  at  length  as  presenting 
the  fullest  and  clearest  statement  of  which  the  nature  of  the 
case  admits,  and  as  containing  all  that  is  necessary  to  enable 
the  reader  to  fully  comprehend  the  arguments  of  Mr.  Erskine 
in  defence  of  the  author. 


Information  of  Easter  Term,  in  the  S2nd  year  of  King 
George  the  Third, 

London,  {to  wit,)  Be  it  remembered,  that  Sir 
Archibald  Macdonald,  Knight,  attorney-general 
of  our  present  Sovereign  Lord  King  George  the 
Third,  who,  for  our  present  sovereign  lord  the 
King,  prosecutes  in  this  behalf,  in  his  own  proper 
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person  comes  into  the  court  of  our  said  present 
sovereign  lord  the  King,  before  the  King  himself, 
at  Westminister,  in  the  county  of  Middlesex,  on 
Friday  next  after  one  month,  from  the  feast-day  of 
Easter  in  this  same  term  ；  and  for  our  said  lord 
the  King  eriveth  the  court  here  to  understand  and 
be  informed,  that  Thomas  Paine,  】ate  of  London, 
gentleman,  being  a  wicked,  malicious,  seditious,  and 
ill-disposed  person,  and  being  greatly  disaffected  to 
our  said  sovereign  lord  the  now  King,  and  to  the 
happy  constitution  and  government  of  this  king- 
dom, and  most  unlawfully,  wickedly,  seditiously, 
and  maliciously  devising,  contriving,  and  intending 
to  scandalize,  traduce,  and  vilify  the  late  happy 
revolution,  providentially  brought  about  and 
effected  under  the  wise  and  prudent  conduct  of 
His  Highness  William,  heretofore  Prince  of  Orange, 
and  afterwards  King  of  England,  France  and  Ire- 
land, and  the  dominions  thereunto  belonging  ；  and 
the  acceptance  of  the  Crown  and  royal  dignity  of 
the  King  and  Queen  of  England,  France,  and  Ire- 
land, and  the  dominions  thereunto  belonging,  by 
His  said  Highness  William,  and  Her  Highness 
Mary,  heretofore  Prince  and  Princess  of  Orange; 
and  the  means  by  which  the  same  revolution  was 
accomplished  to  the  happiness  and  welfare  of  this 
realm  ；  and  to  scandalize,  traduce,  and  vilify  the 
convention  of  the  lords  spiritual  and  temporal, 
and  commons,  at  whose  request,  and  by  whose  at!- 
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vice,  their  said  Majesties  did  accept  the  said  crown 
and  royal  dignity  ；  and  to  scandalize,  traduce,  and 
vilify  the  act  of  the  parliament  holden  at  West- 
minster in  the  first  year  of  the  reign  of  their  said 
Majesties  King  William  and  Queen  Mary,  intituled, 
*^An  Act,  declaring  the  Rights  and lyi む erties  of  the 
Suoject,  and  settling  the  succession  of  the  crown,"  and 
the  declaration  of  rights  and  liberties  in  the  said 
act  contained :  and  also  the  limitations  and  settle- 
ments of  the  crown  and  regal  government  of  the 
said  kingdoms  and  dominions  as  by  Jaw  established  ； 
and  also  by  most  wicked,  cunning,  and  artful  insin- 
uations to  represent,  suggest,  and  cause  it  to  be 
believed,  that  the  said  revolution,  and  the  said 
settlements  and  limitations  of  the  crown  and  regal 
government  of  the  said  kingdoms  and  dominions, 
and  the  said  declaration  of  the  rights  and  liberties 
of  the  subject,  were  contrary  to  the  right  and  in- 
terest of  the  subjects  of  this  kingdom  in  general  ； 
and  that  the  hereditary  regal  government  of  this 
kingdom  was  a  tyranny.  And  also  by  most  wick- 
ed, cunning,  and  artful  insinuations,  to  represent, 
suggest,  and  cause  it  to  be  believed,  that  the  par- 
liament of  this  kingdom  was  a  wicked,  corrupt, 
useless,  and  unnecessary  establishment  ；  and  that 
the  King,  and  the  lords  spiritual  and  temporal, 
and  commons,  in  parliament  assembled,  wicKedly 
tyrannized  over  and  oppressed  the  subjects  of  this 
kingdom  in  general ； and  to  infuse  into  the  minds 
27 
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of  the  subjects  of  this  kingdom  groundless  and  un- 
reasonable discontents  and  prejudices  against  cur 
present  sovereign  lord  the  King  and  the  Parlia- 
ment of  this  kingdom,  and  the  constitution,  laws, 
and  government  thereof,  and  to  bring  them  into 
hatred  and  contempt,  on  the  sixteenth  day  of  Feb- 
ruary, in  the  thirty -second  year  of  the  reign  of  our 
said  present  sovereign  lord  the  King,  with  force 
and  arms,  at  London  aforesaid,  to  wit,  in  the  parish 
of  St.  Mary le  Bow,  in  the  ward  of  Cheap,  he,  the 
said  Thomas,  wickedly,  maliciously,  and  seditiously 
did  write  and  publish,  and  cause  to  be  written  and 
published,  a  certain  false,  scandalous,  malicious, 
and  seditious  libel,  of  and  concerning  the  said  late 
happy  revolution,  and  the  said  settlements  and 
limitations  of  the  crown  and  regal  government 
of  the  said  kingdoms  and  dominions  ；  and  the  said 
act,  declarinsr  the  rights  and  liberties  of  the  sub- 
ject; and  the  said  declaration  of  the  rights  and 
liberties  of  the  subject  therein  contained,  and  the 
hereditary  resral  government  of  the  said  kingdoms 
and  dominions  ；  and  also  of  and  concerning  the 
legislature,  constitution,  government,  and  laws  of 
this  kingdom  ；  of  and  concerning  our  present  sov- 
ereign lord  the  King  that  now  is;  and  of  and 
concerninjr  the  Parliament  of  this  kingdom,  inti- 
tuled, 

"It  iff  his  of  Man,  Part  the  Second;  combining 
Prijiciple  and  Practice  ；  by  Thomas  Paiiie^  Secre- 
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tary  for  Foreign  A ffairs  to  Congress,  in  the  Ainer^ 
ican  Wa7%  and  Author  of  the  Work,  intituted,  Com- 
mon Seme,  and  the  First  Part  of  the  Rights  of 
Man  ；  the  Second  Edition  ;  London,  printed  for 
J.  S.  Jordan,  No. 166  Fleet  Street,  1792  ； "  in 
which  said  libel  are  contained,  amongst  other 
things,  divers  false,  scandalous,  malicious,  and  sedi- 
tious matters.  In  one  part  thereof,  according  to 
the  tenor  and  effect  following  ；  that  is  to  say,  "  All 
hereditary  government  is  in  its  nature  tyranny. 
An  heritable  crown  (meaning,  amongst  others,  the 
Crown  of  this  kingdom),  or  an  heritable  throne 
(meaning,  amongst  others,  the  throne  of  this  king- 
dom), or  by  what  other  fanciful  name  such  things 
may  be  called,  have  no  other  significant  explana- 
tion than  that  mankind  are  heritable  property. 
To  inherit  a  government,  is  to  mnerit  the  people, 
as 11 they  were  flocks  and  herds." 

And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following  ；  that  is  to  say,  "This 
convention  met  at  Philadelphia,  in  May,  1787，  of 
which  General  Washington  was  elected  president. 
He  was  not  at  that  time  connected  with  any  of  the 
state  governments,  or  with  congress.  He  deliv- 
ered up  his  commission  when  the  war  ended,  and 
since  then  had  lived  a  private  citizen.  The  con- 
vention went  deeply  into  all  the  subjects,  and  hav- 
ing, after  a  variety  of  debate  and  investigation, 
agreed  among  themselves  upon  the  several  parts 
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of  a  Federal  Constitution,  the  next  question  was 
the  maimer  of  giving  it  authority  and  practice. 
For  this  purpose  they  did  not,  like  a  cabal  of  cour- 
tiers, send  for  a  Dutch  Stadtholder  or  a  German 
Elector,  but  they  referred  the  whole  matter  to  tliej 
sense  and  interest  of  the  country/'  (thereby  icean-l 
ing  and  intending  that  it  should  be  believed  that 
a  cabal  of  courtiers  had  sent  for  the  said  Prince  of 
Orange  and  King  George  the  First,  heretofore 
Elector  of  Hanover,  to  take  upon  themselves  re- 
spectively the  regal  governinent  of  the  said  king- 
dom and  dominions,  without  referring  to  the  sense 
and  interest  of  the  subjects  of  the  said  kingdoms). 

And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following;  that  is  to  say,  "the 
History  of  the  Edwards  and  Henries  (meaning 
Edwards  and  Henries,  heretofore  Kings  of  Eng- 
land), and  up  to  the  commencement  of  the  Stu- 
arts (meaning  Stuarts  heretofore  Kings  of  Eng- 
land), exhibits  as  many  instances  of  tyranny  as 
could  be  acted  within  the  limits  to  which  the  nation 
had  restricted  it.  The  Stuarts  (meaning  Stuarts 
heretofore  Kings  of  England)  endeavored  to  pa?s 
these  limits,  and  their  fate  is  well  known.  In  all 
those  instances,  we  see  nothing  of  a  constitution, 
but  on】y  of  restrictions  on  assumed  power.  After 
this,  another  William  (meaning  the  said  William 
Prince  of  Orange,  afterwards  King  of  England), 
descended  from  the  same  stock,  and  claiming  from 
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the  same  origin,  gained  possession  (meaning  pos- 
session of  the  Crown  of  England)  ；  and  of  the  two 
evils,  James  and  William  (meaning  James  the 
Second,  heretofore  King  of  England,  and  the  said 
William  Prince  of  Orange,  afterwards  King  of 
England),  the  nation  preferred  what  it  thought 
the  least;  since  from  circumstances  it  must  take 
one.  The  act  called  the  Bill  of  Rights  (meaning 
the  said  act  of  Parliament,  entitled  *  An  Act  de- 
claring the  Rights  and  Liberties  of  the  Subject, 
and  settling  the  Succession  of  the  Urown')  comes 
here  into  view  ；  what  is  it  (meaning  the  said  act 
of  Parliament  last  mentioned)  but  a  bargain  which 
the  parts  of  the  government  made  with  each  other 
to  divide  powers,  profits,  and  privileges  ？  (mean- 
ing that  the  last-mentioned  act  of  Parliament  was 
a  bargain  which  the  parts  of  the  government  in 
England  made  with  each  other  to  divide  powers, 
profits,  and  privileges) .  You  shall  have  so  much, 
and  I  will  have  the  rest  ；  and  with  respect  to  the 
nation  it  said,  For  your  share  you  shall  have  the 
right  of  petitioning.  This  being  the  case,  the  Bill 
of  .Rights  (meaning  the  said  last-mentioned  act  of 
Parliament)  is  more  properly  a  Bill  of  Wrongs 
and  of  insult.  As  to  what  is  called  the  conven- 
tion Parliament,  it  (meaning  the  said  convention 
of  lords  spiritual  and  temporal,  and  commons,  here- 
inbefore mentioned)  was  a  thing  that  made  itself, 
and  then  made  the  authority  by  which  it  acted. 
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A  few  persons  got  together,  and  called  them- 
selves by  that  name;  several  of  them  had  never 
been  elected,  and  none  of  them  for  the  purpose. 
From  the  time  of  William  (meaning  the  said  King 
William  the  Third),  a  species  of  government  arose, 
issuing  out  of  this  coalition  Bill  of  Rights  (mean- 
ing the  said  act,  entitled,  *An  Act  declaring  the 
Rights  and  Liberties  of  the  Subject,  and  settling 
the  Succession  of  the  Crown'),  and  more  so  since 
the  corruption  introduced  at  the  Hanover  succes- 
sion (meaning  the  succession  of  the  heirs  of  the 
Princess  Sophia,  Electress  and  Duchess  Dowager 
of  Hanover,  to  the  crown  and  dignity  of  this  king- 
dom) by  the  agency  of  Walpole,  that  (meaning  the 
said  species  of  government)  can  be  described  by 
no  other  name  than  a  despotic  legislation.  Though 
the  parts  may  embarrass  each  other,  the  whole  has 
no  bounds;  and  the  only  right  it  acknowledges  out 
of  itselt  IS  the  right  of  petitioning.  Where  then 
is  the  constiution  either  that  gives  or  that  restrains 
power  ？  It  is  not  because  a  part  of  the  govern- 
ment (meaning  the  government  of  this  kingdom ) 
is  elective,  that  makes  it  less  a  despotism,  if  the 
persons  so  elected  possess  afterwards,  as  a  Parlia- 
ment, unlimited  powers  ；  election  in  tnis  case  be- 
comes separated  from  representation,  and  the  can- 
didates are  candidates  for  despotism." 

And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following  ；  that  is  to  say,  "The 
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attention  of  the  government  of  England  (for  I 
rather  choose  to  call  it  by  this  name  than  the 
English  government)  appears,  since  its  political 
connection  with  Germany,  to  have  been  so  com- 
pletely engrossed  and  absorbed  by  foreign  affairs, 
and  the  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes.  Domestic  concerns 
are  neglected  ；  and  with  respect  to  regular  laws, 
there  is  scarcely  such  a  thing." 

And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following  ；  that  is  to  say  "  With 
respect  to  the  two  houses  of  which  the  English 
Parliament  ( meaning  the  Parliament  of  this  king- 
dom) is  composed,  they  appear  to  be  effectually 
influenced  into  one  ；  and,  as  a legislature,  to  have 
no  temper  oi its  own.  The  minister  ( meaning  the 
minister  employed  by  the  King  of  this  realm  in  the 
administration  of  the  government  thereof),  who- 
ever he  at  any  time  may  be,  touches  it  ( meaning 
the  two  houses  of  Parliament  oi  this  kingdom)  as 
with  an  opium  wand  ；  and  it  (meaning  the  two 
houses  of  Parliament  of  this  kingdom)  sleeps  obe- 
dience. But  if  we  look  at  the  distinct  abilities  of 
the  two  houses,  (meaning  the  two  houses  of  Parlia- 
ment of  this  kingdom),  the  difference  will  appear 
so  great  as  to  show  the  inconsistency  of  placing 
power  where  there  can  be  no  certainty  of  the 
judgment  to  use  it.  Wretched  as  the  state  of  rep- 
resentation is  in  England  ( meaning  the  state  of 
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representation  of  the  commons  of  this  kingdom) 
it  is  inauhood  compared  with  what  is  called  the 
house  of  lords  (meaning  the  lords  spiritual  and 
temporal  in  Parliament  assembled)  ；  and  so  little  i.i 
this  nick-named  house  (meaning  the  house  of  lords) 
regarded,  that  the  people  scarcely  inquire  at  any 
time  what  it  is  doing.  It  (meaning  the  said  hous^c 
of  lords)  appears  also  to  be  most  under  influence, 
and  the  furthest  removed  from  the  general  interest 
of  the  nation." 

And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following,  viz.:  "'Having  thus 
glanced  at  some  of  the  defects  of  the  two  houses 
of  Parliament  (meaning  the  Parliament  of  this 
kingdom),  I  proceed  to  what  is  called  the  Crown 
(meaning  the  Orown  of  this  kingdom),  upon  which 
I  shall  be  very  concise.  It  (meaning  the  Crown  of 
this  kingdom)  signifies  a  nominal  office  of  a  million 
sterling  a  year,  the  business  of  which  consists  in 
receiving  the  money.  Whether  the  person  (mean- 
ing the  King  of  this  realm)  be  wise  or  foolish,  sane 
or  insane,  a  native  or  a  foreigner,  matters  not. 
Every  ministry  (meaning  tlie  ministry  employed 
by  the  King  of  this  realm  in  the  administration  of 
the  government  thereof)  acts  upon  the  same  idea 
that  Mr.  Burke  writes  ；  namely,  that  the  people 
(meaning  the  subjects  of  tnis  kingdom)  must  be 
hoodwinked  and  held  in  superstitious  ignorance 
by  some  bugbear  or  other  ；  and  what  is  called  the 
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Crown  (meaning  the  Crown  of  this  kingdom)  an- 
swers this  purpose,  and  therefore  it  answers  all 
the  purposes  to  be  expected  from  it.  This  is  more 
than  can  be  said  of  the  other  two  branches.  The 
hazard  to  which  this  office  (meaning,  amongst 
others,  the  office  of  King  of  thi^  realm)  is  exposed 
in  all  countries  (meaning,  amongst  others,  this 
kingdom),  is  not  from  anything  that  can  happen 
to  the  man  (meaning  the  King),  but  from  what 
raay  happen  to  the  nation  (meaning,  amongst 
others,  this  kingdom)  ；  the  danger  of  its  coming 
to  its  senses." 

J^nd  in  another  part  thereof,  according  to  the 
tenor  and  effect  following  ；  that  is  to  say,  "  I  hap- 
pened to  be  in  England  at  the  celebration  of  the 
cen  ten  nary  of  the  revolution  of  1688.  The  charac- 
ters of  William  and  Mary  (meaning  the  said  late 
King  William  and  Queen  Mary)  have  always  ap- 
peared to  me  detestable  ；  the  one  (meaning  the  said 
King  William)  seeking  to  destroy  his  uncle, 
and  the  other  (meaning  the  said  Queen  Mary)  her 
father,  to  get  possession  of  power  themselves.  Yet 
as  the  nation  was  disposed  to  thiiiK  something  of 
that  event,  I  felt  hurt  at  seeing  it  ascribe  the  whole 
reputation  of  it  to  a  man  (meaning  the  said  late 
King  William  the  Third)  who  had  undertaken  it 
as  a  job,  and  who,  besides  what  he  otherwise  got, 
charged  six  hundred  thousand  pounds  for  the  ex- 
pense of  the  little  fleet  that  brought  him  from 
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Holland.  George  the  First  (meaning  George  tli3 
First,  late  King  of  Great  Britain,  etc.)  acted  the 
same  close-fisted  part  as  William  the  Third  had 
clone,  and  bought  the  Duchy  of  Bremen  with  the 
money  he  got  from  England,  two  hundred  and  fifty 
thousand  pounds  over  and  above  his  pay  as  King  ； 
and  having  thus  purchased  it  at  the  expense  of 
England,  added  it  to  his  Hanoverian  dominions 
for  his  own  private  profit.  In  fact,  every  nation 
that  does  not  govern  itseli  is  governed  as  a  job. 
England  has  been  the  prey  of  jobs  ever  since  the 
revolution. 

And  in  another  part  thereof,  according  to  the 
tenor  and  effect  following ；  that  is  to  say,  "The 
fraud,  hypocrisy,  and  imposition  of  governments 
(meaning,  amonsfst  others,  the  government  of  this 
kingdom),  are  now  beginning  to  be  too  well  under- 
stood to  promise  them  any  longer  career.  The  farce 
of  monarchy  and  aristocracy  in  all  countries  is 
following  that  of  chivalry,  and  Mr.  Burke  is  dress- 
ing for  the  funeral.  Let  it  then  pass  quietly  to 
the  tomb  of  all  other  follies,  and  the  mourners  be 
comforted.  The  time  is  not  very  distant  when 
England  will  laugh  at  itselt  for  sending  to  Hol- 
land, Hanover,  Zell,  or  Brunswick,  for  men  (mean- 
ing the  Kings  of  these  realms,  born  out  of  the  same, 
who  have  acceded  to  the  crown  thereof  at  and 
since  the  revolution)  at  the  expense  of  a  million  a 
year,  who  understood  neither  her  laws,  her  Ian- 
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guage,  nor  her  interest  ；  and  whose  capacities 
would  scarcely  have  fitted  them  for  the  office  of 
a  parish  constable.  If  government  could  be  trusted 
to  such  hands,  it  must  be  some  easy  and  simple 
thing  indeed  ；  and  materials  fit  for  all  the  pur- 
poses may  be  found  iu  every  town  and  villaere  in 
Eno-land :"  In  contempt  of  our  said  lord  the  King 
and  his  laws,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of 
our  said  lord  the  King,  his  crown  and  dignity. 

lis  拿  拿  4e  拿  #  ホ拿  * 

The  remaining  counts  of  the  information  are  literal  repetitions  of 
the  first,  the  only  variance  being  to  meet  the  specific  charges  of 
writing,  printing  and  publishing  the  libel.  They  are  thei^efore  omitted, 
the  first  count  aboTO  given  being  siifiicient  to  aDprise  the  reader  of 
iho  essential  merits  of  the  case. 
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The  Information  was  Opened  by  Mr.  PERCEVAL. 

Mr.  Attorney-Generai  taen  proceeded  as  fol' 
lows: 

Gentlemen  of  the  Jury  You  will  permit  me 
to  solicit,  and  for  no  long  sp»^vV.  of  time,  in  tht 
present  stage  of  this  business,  iL\、raewliat  of  your 
attention  to  a  cause  which,  considering  it  on  it? 
own  merits  only,  is,  in  my  humbi つ judgment,  a 
plain,  a  clear,  a  short,  and  indisputabl へ case.  Were 
it  not,  gentlemen,  that  certain  circumsvVTices  have 
rendered  it  a  case  of  more  expectation  tKvin  ordi- 
nary, I  do  assure  you  that  I  should  literally  Lave 
contented  myself  this  day  with  conducting  myvlf 
in  the  manner  that  I  did  upon  the  last  occasion 
that  I  was  called  upon  to  address  a  jury  upon  this 
sort  of  subject,  namely,  by  simply  reading  to  you 
the  passages  which  I  have  selected,  and  leaving  it 
entirely  to  your  judgment.  But,  gentlemen,  it  so 
happens  that  the  accumulated  mischief  which  has 
arisen  from  the  particular  book  that  is  now  before 
you,  and  the  consequences,  which  everybody  is 
acquainted  with,  which  have  followed  from  this 
publication,  have  rendered  it  necessary,  perhaps, 
that  I  should  say  a  few  words  more  in  the  openiner 
than  it  would  have  been  my  intention  to  do,  had  it 
not  been  for  those  circumstances. 
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Gentlemen,  in  the  first  place,  you  will  permit 
me,  without  the  imputation,  I  thuiK,  of  speaking 
of  myself  (a  very  trifling  subject,  and  always  a 
disgusting  one  to  others ) ,  to  obviate  a  rumor  which 
I  have  heard,  namely,  that  this  prosecution  does 
not  correspond  with  my  private  judgment,  that  has 
been  said  and  has  reached  my  ears  from  various 
quarters.  The  refutation  that  I  shall  give  to  it  is 
this :  that  I  should  think  I  deserved  to  be  with 
disgrace  expelled  from  the  situation  with  which 
his  Majesty  has  honored  me  in  his  service,  aud  that 
of  all  ray  fellow-subjects,  had  I,  as  far  as  my  private 
judgment  goes,  hesitated  for  one  instant  to  bring 
this  enormous  offender,  as  I  consider  him,  before  a 
jury  of  his  country. 

Gentlemen,  the  publication  in  question  was  not 
the  first  of  its  kind  whicli  this  defendant  sent  forth 
into  the  world.  This  particular  publication  was 
preceded  by  one  upon  the  same  subjects,  and  hand- 
ling, in  some  measure,  the  same  topics.  That 
publication,  although  extremely  reprehensible,  and 
such  as,  perhaps,  I  was  not  entirely  warranted  in 
overlooking,  I  did  overlook,  upon  this  principle, 
that  it  may  not  be  fitting  and  prudent,  at  all  times, 
for  a  public  prosecutor  to  be  sharp  in  his  prosecu- 
tions, or  to  have  it  said  that  he  is  instrumental  in 
preventing  any  manner  of  discussion  coming  under 
the  public  eye,  although,  in  his  own  estimation,  it 
may  be  very  far  indeed  from  what  is  legitimate 
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and  proper  discussion.  Reprehensible  as  that  book 
was,  extremely  so,  in  my  opinion,  yet  it  was  ush- 
ered into  the  world  under  circumstances  that  】e(l 
me  to  conceive  that  it  would  be  confined  to  the 
judicious  reader;  and  when  confined  to  the  judi- 
cious reader,  it  appeared  to  me  that  such  a  man 
would  refute  as  he  went  along. 

But,  gentlemen,  when  I  found  that  another  pub- 
lication was  ushered  into  the  world  still  more  rep- 
rehensible than  the  former  ；  that  in  all-  shapes,  in 
all  sizes,  with  an  industry  incrediole,  it  was  either 
totally  or  partially  thrust  into  the  hands  of  all  per- 
sons in  this  country,  of  subjects  of  every  descrip- 
tion ； when  I  found  that  even  children's  sweetmeats 
were  wrapped  up  with  parts  of  this,  and  delivered 
into  their  hands,  in  the  hope  that  they  would  read 
it  ；  when  all  industry  was  used,  such  as  I  describe 
to  you,  in  order  to  obtrude  and  force  this  upon 
that  part  of  the  public  whose  minds  cannot  be 
supposed  to  be  conversant  with  subjects  of  this 
sort,  and  who  cannot  therefore  correct  as  they  go 
along,  I  thought  it  behooved  me  upon  the  earliest 
occasion,  which  was  the  first  day  of  the  term  suc- 
ceeding this  publication,  to  put  a  charge  upon 
record  against  its  author. 

Now,  gentlemen,  permit  me  to  state  to  you  what 
it  is  that  I  impute  to  this  book,  and  what  is  the 
intention  that  I  impute  to  the  writer  of  this  book. 
Try  it  by  every  test  that  the  human  mind  can  pos- 
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sibly  suggest,  and  see  whether,  when  tried  by  all 
the  variety  of  those  tests,  you  will  not  be  satisfied, 
in  the  long  run,  that  it  does  deserve  that  descrip- 
tion which  my  duty  obliges  me  to  give  of  it. 

Gentlemen,  in  the  first  place  I  impute  to  it  a 
wilfiil,  deliberate  intention  to  vilify  and  degrade, 
and  thereby  to  bring  into  abhorrence  and  con- 
tempt, the  whole  constitution  of  the  government 
of  this  country  ；  not  as  introduced,  that  I  will  never 
admit,  but  as  explained  and  restored  at  the  revolu- 
tion ； that  system  of  government  under  wnicli  we 
this  day  live  ；  and  it  it  shall  be  attacked  by  con- 
temptuous expressions,  if  by  dogmatical  dicta,  if 
by  ready-made  propositions,  offered  to  the  under- 
standings of  men  solicitous  about  the  nature  of 
their  constitution,  properly  so  (God  forbid  they 
ever  should  be  otherwise),  but  who,  at  the  same 
time,  may  be  easily  imposed  upon  to  their  own 
destruction,  they  may  be  brought  to  have  diffi- 
dence and  even  abhorrence  (for  this  book  goes  all 
that  length),  of  that,  which  is  the  salvation  of  the 
public,  and  everything  that  is  dear  to  them. 

I  impute  then  to  this  book  a  deliberate  design 
to  eradicate  from  the  minds  of  the  people  of  this 
country  that  enthusiastic  love  which  they  have 
hitherto  had  for  that  constitution,  and  thereby  to 
do  the  utmost  work  of  mischief  that  any  human 
being  can  do  in  this  society. 

Gentlemen,  further  I  impute  to  it  that,  in  termp. 
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the  regal  part  of  the  government  of  this  country, 
bounded  and  limited  as  it  is,  is  represented  as  an 
oppressive  and  an  abominable  tyranny. 

Thirdly,  that  the  whole  legislature  of  this  coun- 
try is  directly  an  usurpation.  • 

Again,  with  respect  to  the  laws  of  this  realm, 
which  hitherto  have  been  our  boast,  indiscrimi- 
nately and  without  one  single  exception,  that  they 
are  grounded  upon  this  usurped  authority,  and 
are  therefore  in  themselves  null,  or  to  use  his  own 
words 一 that  there  is  little  or  no  law  in  this 
country. 

Then,  gentlemen,  is  it  to  be  held  out  to  the  com- 
munity of  ten  or  twelve  millions  of  people,  is  it  to 
be  held  out,  as  well  to  the  lower  as  to  the  better 
informed  classes  of  these  ten  or  twelve  millions, 
that  there  is  nothing  in  this  society  that  is  bindiii? 
upon  their  conduct,  excepting  such  portion  of  reli- 
gion or  morality  as  they  may  individually  and 
respectively  entertain  ？ 

Gentlemen,  are  we  then  a lawless  banditti  ？ 
Have  we  neither  laws  to  secure  our  property,  our 
persons,  or  our  reputations  ？  Is  it  so  that  every 
man's  arms  are  unbound,  and  that  he  may  do  what- 
ever he  pleases  in  the  society  ？  Are  we  reduced 
back  again  to  that  savage  state  of  nature  ？  I  ask 
you  the  question  ！  You,  gentlemen,  know  well 
what  the  answer  is  ；  but  gentlemen,  are  we  to  say, 
that  a  man  who  holds  this  out  to  those  who  are  not 
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furnished  with  the  means  of  giving  the  answer 
which  I  know  you,  and  every  gentleman  who  hears 
me  at  this  moment,  will  give,  is  discussing  a  ques- 
tion ？  Can  anything  add  to  his  slander  upon  the 
constitution,  and  upon  the  separate  parts  of  the 
government,  so  constituted  as  ours  is,  more  than 
that  sweeping  imputation  upon  the  whole  system 
of  law  that  binds  us  together 一 namely,  that  it  is 
null  and  void,  and  that  there  is  in  reality  no  such 
thing  to  be  found? 

Gentlemen,  in  the  several  passacres  which  I  shall 
read  to  you,  I  impute  this  to  him  also,  that  he  uses 
an  artifice  gross  to  those  who  can  observe  it,  but 
dangerous  in  the  extreme  to  those  whose  minds 
perhaps  are  not  sufficiently  cultivated  and  habitu- 
ated to  reading,  to  enaole  them  to  discover  it  ；  the 
artifice,  in  order  to  create  disgust,  is  neither  more 
nor  less  than  this — it  is  statinj^  all  the  objections 
that  can  possibly  be  urged  to  monarchy,  separately 
and  solely  considered  and  to  pure  and  siiiple  aris- 
tocracy ； he  never  chooses  to  say  s  single  syllable 
with  respect  to  those  two  as  combined  wiih  a 
democracy,  forbearing  also  to  state,  and  industri- 
ously keeping  out  of  the  way,  every  circumstance 
that  regards  that  worst  of  all  governments,  an 
unbalanced  democracy,  which  is  necessarily  preg- 
nant with  a  democratical  tyranny.  This  is  the 
gross  artifice  ；  and  when  you  come  to  dissect  the 
book  in  the  careful  manner  that  I  have  done,  I 
28 


434      SPEECH  OF  THE  ATTORNEY-GI XERAL 


believe  you  and  every  other  reader  will  easily 
detect  that  artifice. 

Gentlemen,  to  whom  are  the  positions  that  aie 
contained  in  this  book  addressed  ？  They  are  ad- 
dressed, gentlemen,  to  the  ignorant,  to  the  credu- 
lous, to  the  desperate  ；  to  the  desperate  all  govern- 
ments are  irksome  ；  nothing  can  be  so  palatable  to 
their  ears  as  the  comfortable  doctrine  that  there  is 
neither  law  nor  government  amongst  us. 

The  ignorant  and  the  credulous  we  all  know  to 
exist  in  all  countries  ；  and  perhaps  exactly  in  pro- 
portion as  their  hearts  are  good  and  simple,  are 
they  an  easy  prey  to  the  crafty  who  have  the  cru- 
elty to  deceive  them. 

Gentlemen,  in  judging  of  the  malignant  inten- 
tion which  I  must  impute  to  this  author,  you  will 
be  pleased  to  take  into  your  consideration  the 
phrase  and  the  manner  as  well  as  the  matter.  The 
phrase  I  state  to  be  insidious  and  artful,  the  man- 
ner in  many  instances  scoffing  and  contemptuous, 
a  short  arguinr.  v  often  a  prevalent  one,  with  the 
iernorant  oj  the  credulous.  With  respect  to  the 
ma*te  m  my  conscience  I  call  it  treason,  though 
1，Vu"iaJ:y,  according  to  the  laws  of  the  country, 
it  ic  noi — for,  gentlemen,  balance  the  inconveni- 
ence to  society  of  that  which  is  teclinically  treason, 
and  in  this  country,  we  must  not,  thank  God, 
extend  it,  but  keep  it  within  its  most  narrow  and 
dicumscribed  definitions,  but  consider  the  compar- 
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ative  difference  of  the  mischief  that  may  happen 
from  spreading  doctrines  of  this  sort,  and  that 
which  may  happen  from  any  treason  whatever. 

In  the  case  of  the  utmost  degree  of  treason,  even 
perpetrating  the  death  of  a  prince  upon  the  throne, 
the  law  has  found  the  means  of  supplying  that 
calamity  in  a  manner  that  may  save  the  country 
from  any  permanent  injury.  In  many  periods  of 
the  history  of  this  country,  which  you  may  easily 
recollect,  it  is  true  that  the  reign  of  a  good  prince 
has  been  interrupted  by  violence  ；  a  great  evil ！ 
but  not  so  great  as  this  ；  the  chasm  is  filled  up  in- 
stantly by  the  constitution  of  this  country,  even  if 
that  last  of  treasons  should  be  committed. 

But  where  is  the  power  upon  earth  that  can  fill 
up  the  chasm  of  a  constitution  that  has  been  grow- 
ing~ not  for  seven  hundred  years,  as  Mr.  Paine 
would  have  you  believe,  from  the  Norman  con- 
quest― but  from  time  almost  eternal 一 impossible 
to  trace  ；  that  has  been  growing,  as  appears  from 
the  symptoms  Julius  Caesar  observed  when  he 
found  our  ancestors  nearly  savages  in  the  country, 
from  that  period  until  it  was  consummated  at  the 
revolution,  and  shone  forth  in  all  its  splendor  ？ 

In  addition  to  this,  this  gentleman  thinks  fit 
even  to  impute  to  the  existence  of  that  constitu- 
tion, such  as  I  have  described  it,  the  very  evils 
inseparable  from  human  society,  or  even  from  hu- 
man nature  itself  ；  all  these  are  imputed  to  that 
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scandalous,  that  wicked,  that  usurped  constitution 
under  which  we,  the  subjects  of  this  country,  have 
hitherto  mistakenly  conceived  that  we  lived  happy 
and  free. 

Gentlemen,  I  apprehend  it  to  be  no  very  diffi- 
cult operation  of  the  human  mind  to  distinguish 
reasoning  and  wel レ meant  discussion  from  a  delib- 
•  erate  design  to  calumniate  the  law  and  constitution 
under  which  we  live,  and  to  withdraw  men's  alle- 
giance from  that  constitution  ；  it  is  the  operation 
of  good  sense  ；  it  is,  therefore,  no  difficult  opera- 
tion for  a  jury  of  the  city  of  London :  therefore, 
you  will  be  pleased  to  observe  whether  the  whole 
of  this  book, 丄 should  rather  say,  such  part  as  I  am 
at  present  at  liberty  to  advert  to,  is  not  of  this 
description,  that  it  is  by  no  means  calculated  to 
discuss  and  to  convince,  but  to  perform  the  shorter 
process  of  inflammation  ；  not  to  reason  upon  any 
subject,  but  to  dictate  ；  and,  gentlemen,  as  I  stated 
to  voii  before,  to  dictate  iu  such  a  manner,  and  in 
such  phrase,  and  with  all  sucli  circumstances  as 
can  hot,  iu  my  humble  apprehension,  leave  the 
most  remote  doubt  upon  your  minds  of  what  was 
passiner  in  the  heart  of  that  man  who  composed 
that  book. 

Uentlemen,  you  will  permit  me  now  to  say  a 
word  or  two  upon  those  passages  which  I  have 
selected  to  you,  first  describing  a little  what  those 
passages  are.    I  have  thought  it  much  more  becom- 
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ing,  much  more  beneficial  to  the  public,  than  any 
other  course  that  I  could  take,  to  select  six  or  seven, 
and  no  more  (not  wishing  to  load  the  record 
unnecessarily),  of  those  passages  that  go  to  the 
very  root  of  our  constitation  ；  that  is  the  nature  of 
the  passasres  which  I  have  selected  ；  and,  gentle- 
men, the  first  of  them  is  in  page  21, where  you  will 
find  this  doctrine : 

"All  hereditary  government  is  in  its  nature 
tyranny.  An  heritable  crown,  or  an  heritable 
throne,  or  by  what  other  fanciful  names  such  things 
may  be  called,  have  no  other  significant  explana- 
tion than  that  mankind  are  heritable  property •• 
To  inherit  a  government  is  to  inherit  the  people, 
as  if  they  were  flocks  and  herds." 

Now,  gentlemen,  what  is  the  tendency  of  this 
passage,  "  All  hereditary  government  is  in  its 
nature  tyranny  ？，,  So  that  no  qualification  what- 
ever, not  even  the  subordination  to  the  law  of  the 
country,  which  is  the  only  paramount  thing  that 
we  know  oi in  this  country,  can  take  it  out  of  the 
description  of  tyranuy  ；  the  resral  office  being 
neither  more  nor  less  than  a  trust  executed  for  the 
subjects  of  this  country  ；  the  person  who  fills  the 
regal  office  being  understood,  in  this  country,  to  be 
neither  more  or  less  than  the  chief  executive  magi- 
strate, heading  the  whole  gradation  of  magistracy. 

But  without  any  qualification  he  states  it  roundly, 
that  under  all  citcumstances  whatever,  hereditary 
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government  must  in  its  nature  be  tyranny  ；  what 
is  that  but  to  hold  out  to  the  people  of  this  country 
that  they  are  nought  but  slaves  ？  To  be  sure,  if 
they  are  living  under  a  tyranny,  it  is  impossible  to 
draw  any  other  consequence, 、 

This  is  one  of  those  short  propositions  that  are 
crammed  down  the  throat  of  every  man  that  is  acces- 
sible to  their  arts  in  this  country  ；  this  is  one  of 
those  propositions,  which,  if  he  believes,  must  have 
the  due  effect  upon  his  mind,  of  saying,  the  case  is 
come  when  I  understand  I  am  oppressed  ； 丄 can 
bear  it  no  longer. 

"An  heritable  crown."  Ours  is  an  heritable 
、  crown,  and  therefore  it  is  comprehended  in  this 

dogma.  "Or  by  what  other  fanciful  name  such 
things  may  be  called."  Is  that  discussion  ？  Con- 
temptuous, vilifying,  and  degrading  expressions  of 
that  sort  are  applied  to  that  which  we  are  accus- 
tomed to  look  upon  with  reverence,  namely,  the 
representation  of  the  whole  body  of  magistracy 
and  of  the  law 一 "  have  no  other  significant  expla- 
nation than  that  mankind  are  heritable  property. 
To  inherit  a  government  is  to  inherit  the  people, 
as  if  they  were  flocks  and  herds." 

Why,  gentlemen,  are  the  people  of  England  to 
be  told,  without  further  ceremony,  that  they  are 
inherited  by  a  King  of  this  country,  and  that  they 
are  precisely  in  the  case  of  sheep  and  oxen  ？  I 
leave  you  to  judge,  if  such  grosF,  contemptible,  and 
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abominable  falsehood  is  delivered  out  in  bits  and 
scraps  of  this  sort,  whether  that  does  not  call 
aloud  for  punishment? 

Gentlemen,  only  look  at  the  truth  ；  the  converse 
is  directly  the  cas3.  The  King  of  this  country 
inherits  an  office  under  the  law  ；  he  does  not 
inherit  persons  ；  we  are  not  in  a  state  of  villenaffe  ； 
the  direct  reverse  to  what  is  here  pointed  out  is  the 
truth  of  the  matter  ；  the  King  inherits  an  office, 
but  as  to  any  inheritance  of  his  people,  none,  you 
know,  belongs  to  him,  and  I  am  ashamed  to  say 
anything  more  upon  it. 

The  next  is  in  page  47,  in  which  this  man  is 
speaking  of  the  congress  at  Philadelphia,  1787， 
which  was  held  because  the  government  of  that 
country  was  found  to  be  extremely  defective  as  at 
first  esta])lislied : 

"The  convention  met  at  Philadelphia,  May, 
1787,  of  which  General  Washington  was  elected 
president  ； lie  was  not  at  that  time  connected  with 
any  of  the  state  governments  or  with  congress. 
He  delivered  up  his  commission  when  the  war 
ended,  and  since  then  had  lived  a  private  citizen. 

" The  convention  went  deeply  into  all  the  sub- 
jects, and  having,  after  a  variety  of  debate  and 
investigation,  agreed  among  themselves  upon  the 
several  parts  of  a  federal  constitution,  the  next 
question  was  the  manner  of  giving  it  authority  and 
practice. ，, 
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What  is  the  conclusion  of  that  ？  They  certainly 
agreed  upon  an  appointment  of  tlieir  federal  coii- 
stitutiou  in  1787.  I  should  have  thought  that  a 
man,  meaning  nothing  more  than  history,  would 
have  been  very  well  contented  to  have  stated  what 
actually  did  happen  upon  that  occasion  ；  but,  in 
order  to  aiscuss  (as  possibly  it  may  be  called) 
something  that  formerly  did  pass  in  this  country, 
he  chose  to  do  it  in  these  inflaming  and  contempt- 
uous terms :  , 

" For  this  purpose  they  did  not,  like  a  cabal  of 
courtiers,  send  for  a  Dutch  Stadtliolder  or  a  German 
Elector  ；  but  they  referred  the  whole  matter  to  the 
sense  and  interest  of  the  country." 

Here  again  the  revolution  and  the  act  of  settle- 
ment stare  us  in  the  face,  as  if  the  interest  and  the 
sense  of  the  country  were  in  no  way  consulted  ；  but, 
on  the  contrary,  it  was  nothing  more  than  a  mere 
cabal  of  courtiers.  Whether  this  is  or  is  not  to  be 
endured  m  this  country,  your  verdict  will  show. 
But,  in  order  to  show  you  how  totally  unnecessary 
this  passage  was,  except  for  the  deliberate  purpose 
of  calumny  ；  if  this  passage  bad  been  left  out,  the 
narration  would  have  been  quite  perfect.  I  will 
•read  three  or  four  lines  just  to  show  how  perfect 
it  would  have  been :  "  The  next  question  was 
about  the  manner  of  giving  it  authority  and  prac- 
tice." The  passage  beyond  that  winch  I  call a 
libel, " They  first  directed  that  the  proposed  con- 
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stitution  should  be  published  ；  secondly,  that  eacli 
state  should  elect  a  convention  for  the  purpose  Oi 
taking  it  into  consideration,  and  of  ratifying  or 
rejecting  it.".  And  so  the  story  goes  on;  but  in 
order  to  explain  what  I  mean  by  a  dogma  thrust 
in,  I  call  your  attention  to  this,  as  one  of  tlioso 
which  has  no  earthly  connection  with  the  subject 
he  was  then  speaking  of. 

Does  not  this  passage  stand  insulated  between 
the  two  parts  of  the  connected  story,  officiously 
and  designedly  thrust  in  for  purposes  of  mis- 
chief ？  Gentlemen,  the  artifice  of  that  book  con- 
sists also  in  this:  the  different  wicked  passages 
that  are  meant  to  do  mischief  in  this  country,  are 
spread  throughout  it,  and  stuck  in  here  and  there, 
in  a  manner  that,  in  order  to  see  the  whole  malig- 
nity of  it,  it  is  necessary  to  have  a  recollection  of 
several  preceding  passages.  But  these  passages, 
when  brought  together,  manifestly  show  the  full 
design  of  the  writer,  and  therefore  extracts  of  it 
may  be  made  to  contain  the  whole  marrow  ；  and  at 
the  same  time  that  each  passage,  taken  by  itself, 
will  do  mischief  enough,  any  man  reading  them 
together,  will  see  that  mischief  come  out  clearer 
than  by  a  mere  transient  reading. 

The  next  passage  I  have  to  observe  upon  is  in 
page  52,  and  in  page  52  he  is  pleased  to  express 
】iimseli 】n  this  manner :    He  says : 

"The  history  of  the  Edwards  and  the  Henries, 
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niid  up  to  the  commencement  of  the  Stuarts,  ex- 
hibits as  muny  instances  of  tyranny  as  could  bo 
acU^J  within  the  limits  to  which  the  nation  had 
restricted  it  ；  the  Stuarts  endeavored  to  pass  those 
limits,  and  their  fate  is  well  known.  In  all  these 
instances  we  see  nothing  of  a  constitution,  but  only 
of  restrictions  on  assumed  power." 

Then,  gentlemen,  from  the  reign  of  the  Edwards 
and  the  Henries  down  to  the  revolution,  it  was  a 
regular  progression  of  tyranny  ；  not  a  progression 
of  liberty  but  of  tyranny  ；  till  the  Stuarts  stepped 
a little  beyond  the  line  in  the  gradation  that  was 
going  forwards,  and  that  begot  a  necessity  for  a 
revolution.  But  of  the  Edwards  I  should  have 
thought,  at  least,  he  might  have  spared  the  great 
founder  of  our  jurisprudence,  King  Edward  the 
First,  beside  many  other  princes,  the  glory  and  the 
boast  of  this  country,  and  many  of  them  regarders 
of  its  freedom  and  constitution  ；  but  instead  of 
that,  this  author  would  have  the  people  of  this 
country  believe,  that  up  to  that  time  it  was  a  pro- 
irressive  tyranny,  and  that  there  was  nothing  of  a 
constitution,  only  restrictions  on  assumed  power  ； 
so  that  all  the  power  that  existed  at  that  time  was 
assumption  and  usurpation. 

He  thus  proceeds  :  "  After  this  another  William, 
descended  from  the  same  stock,  and  claiming  from 
the  same  origin,  gained  possession  ；  and  of  the  two 
evils,  James  and  William,  the  nation  preferred 
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what  is  thought  the  least."  So  that  the  deliverance 
of  this  country  by  the  Prince  of  Orange  was  an 
evil,  but  the  least  of  the  two,  "since  from  circum- 
stances it  must  take  one.  The  Act  called  the  Bill 
of  Rights  comes  here  into  view.  What  is  it  but  a 
bargain  which 'the  parts  of  the  government  made 
with  each  other  to  divide  powers,  profits,  and  priv- 
ileges ？  You  shall  have  so  much,  and  I  will  have 
the  rest.  And  with  respect  to  the  nation,  it  said, 
For  your  share  you  shall  have  the  right  of  petition- 
ing. This  being  the  case,  the  Bill  of  Rights  is 
more  pi'operly  a  Bill  of  Wrongs  and  of  Insult,  As 
to  what  is  called  the  Convention  Parliament,  it 
was  a  thing  that  made  itself,  and  then  made  the 
authority  by  which  it  acted  ；  a  few  persons  got 
together,  and  called  themselves  by  that  name; 
several  of  them  had  never  been  elected,  and  none 
of  them  for  the  purpose." 

" From  the  time  of  William  a  species  of  govern- 
ment arose,  ii?suing  out  of  this  coalition  Bill  of 
Rights,  and  more  so  since  the  corruption  introduc- 
ed at  the  Hanover  succession  by  the  agency  of 
Walpole,  that  can  be  described  by  no  other  name 
than  a  despotic  legislation/' 

Now,  gentlemen,  this  is  the  description  that  this 
man  holds  out  of  that  on  which  rests  the  property, 
the  lives  and  liberties,  and  the  privileges  of  the 
people  of  this  country.  I  wonder  to  God,  gentle- 
men, that  any  British  man  (for  such  this  man  was, 
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and  still  is)  could  utter  such  a  sentence,  and  that, 
to  use  the  language  of  our  own  poet,  when l.e 
spoke  these  words,  "  A  Bill  of  Wrongs,  a  Bill  of 
Insult,"  they  did  not  "  stick  in  his  throat."  What 
is  that  Bill  of  Rights  ？  It  can  never  be  too  often 
read.  I  will  make  no'  comment  upon  it,  because 
your  own  heads  and  hearts  will  make  that  com- 
ment. You  have  a  posterity  to  look  to.  Are 
desperate  ruffians,  who  are  to  be  found  in  every 
country,  thus  to  attack  the  unalienable  rights  and 
privileges  which  are  to  descend  undiminisned  to 
that  posterity  ？ 

Are  you  not  to  take  care  that  this  shall  be 
sacred  to  your  posterity  ？  Is  it  not  a  trust  in  your 
hands  ？  It  is  a  trust  in  your  hands  as  much  as  the 
execution  of  the  law  is  a  trust  in  the  hands  of  the 
Crown  ；  each  has  its  guardians  in  this  community, 
but  you  are  the  guardians  of  the  Bill  of  Rights. 

Gentlemen,  it  is  this,  "That  the  pretended  power 
of  the  suspending  of  laws,  or  the  execution  of  laws, 
by  regal  authority,  without  consent  of  Parliament, 
is  illegal." 

"That  the  pretended  power  of  dispensing  with 
laws,  or  the  execution  of  laws,  by  the  regal  author- 
ity, as  it  hath  been  assumed  and  exercised  of  late, 

is  illegal." 

That  is,  the  law  is  above  all. 

" That  levying  money  for,  or  to  the  use  of,  the 
Crown,  bv  pretence  of  prerogative,  without  grant 
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of  Parliament,  for  longer  time,  or  in  other  manner 
than  the  same  is  or  shall  be  granted,  is  illegal/* 

" That  it  is  the  right  of  the  subjects,  to  petition 
the  King;  and  all  commitments  and  prosecutions 
for  such  petitions  are  illegal." 

All  that  you  get  by  the  Bill  of  Rights,  accord- 
ing to  this  man's  doctrine  is,  that  the  commons  of 
this  country  have  the  right  of  petitioning.  We  all 
know  this  alludes  to  the  case  of  the  seven  bishops  ； 
that  was  a  gross  violatioa  of  the  rights  of  those 
subjects  of  this  country  ；  therefore  lie  states  falsely 
and  maliciously,  accordinsr  to  the  language  of  the 
information,  which  is  perfectly  correct  in  tlie  pre- 
sent case,  that  the  whole  that  was  obtained  by  the 
subjects  of  tnis  country  was  the  right  of  petition- 
ing ； whereas  it  is  declared  to  be  their  unalterable 
right,  and  ever  to  have  been  so,  and  adverts,  as  I 
before  stated,  to  a  gross  violation  of  it  in  a  recent 
case. 

" That  the  raising  or  keeping  a  standing  army 
within  the  kingdom  in  time  of  peace,  unless  it  be 
with  consent  of  Parliament,  is  against  law." 

" That  the  subjects,  which  are  Protestants,  may 
have  arms  for  their  defence,  suitable  to  their  con- 
ditions as  allowed  by  law. 

" The  elections  of  members  of  Parltament  ought 
to  be  free. 

" That  the  freedom  of  speech,  and  debates  or 
proceedings  in  Parliament,  ought  not  to  be  im- 
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peached,  or  questioned,  in  any  court  or  place  out 
of  Parliament. 

" That  excessive  bail  ought  not  to  be  required, 
nor  excessive  fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted. 

" That  jurors  ought  to  be  duly  empaneled  ami 
returned  ；  and  jurors  which  pass  upon  men  in  trials 
for  high  treason  ought  to  be  freeholders. 

" That  all  grants  and  promises  of  fines  and  for- 
feitures of  particular  persons,  before  conviction,  are 
illegal  and  void. 

o  、 

" And  that  for  tlie  redress  of  all  grievances,  and 
for  the  amending,  strengthening,  and  preserving 
of  the  laws,  Parliaments  ought  to  be  held  fre- 
quently." 

Furthor,  gentlemen,  this  Bill  goes  on  to  say, 
"For  the  ratifying,  confirming,  and  establishing 
the  saia  declaration,  and  the  articles,  clamses,  mat- 
ters, and  things  therein  contained,  by  the  force  of 
a law  made  in  due  form,  by  authority  of  Parlia- 
ment, do  pray  it  may  be  declared  and  enacted, 
that  all  and  singular  the  ngnts  and  liberties 
asserted  and  claimed  in  the  said  declaration  are 
the  true,  ancient,  and  indubitable  rights  and  liber- 
ties of  the  people  of  this  kingdom,  and  so  shall  be 
esteemed,  allowed,  adjudged,  deemed,  and  taken 
to  be;  and  that  all  and  every  the  particulars 
aforesaid  shall  be  firmly  and  strictly  holden  and 
observed,  as  they  are  expressed  in  the  said  declara- 
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tiou  ；  and  all  officers  and  ministers  whatsoever 
shall  serve  their  majesties  and  their  successors, 
according  to  the  same  in  all  times  to  come." 

Such,  gentlemen,  is  the  Bill  of  Wrong  and  of 
Insult.  I  shall  not  pro&ne  it  by  saying  one  more 
word  upon  it. 

Now,  gentlemen,  I  would  ask  you,  whether, 
what  is  said  by  this  man  be  reasoning  or  discus- 
sion ； or  whether  it  is  nothing  else  than  deception, 
and  that  deception  consisting  of  a  most  abomina- 
ble and  complete  suppression  ？  Is  there  a  word 
of  this  act  quoted?  Has  the  poor  mechanic,  to 
whom  this  passage  is  addressed,  who  is  told  that 
he  has  been  wronged  and  insulted  at  the  revolu- 
tion, has  he  this  statute  by  mm  to  read?  Would 
it  not  have  been  lair,  at  least  to  have  stated  what 
it  was?  But  instead  of  that,  unsight,  unseen  (to 
use  a  very  vulgar  expression),  this  proposition  is 
tendered  to  the  very  lowest  man  in  this  country, 
namely,  that  the  Bill  of  Rights  is  a  Bill  of  Wrongs 
and  of  Insult. 

Pass  we  then  on  to  another  ；  if  you  will  please 
to  make  a  memorandum  of  page  5(),  you  will  find 
that  in  the  same  spirit,  and  with  the  same  design, 
this  man.  tells  you  that,  "The  intention  of  the 
government  of  England,"  here  comes  in  another 
contemptuous  expression  "  (for  I  rather  choose  to 
call  it  by  this  name  than  tlie  English  govern- 
ment), appears,  since  its  political  connection  with 
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Germany,  to  have  been  so  completely  engrossed 
and  absorbed  by  foreign  affairs,  and  the  means  of 
raising  taxes,  that  it  seems  to  exist  for  no  other 
purposes." 

The  government  of  the  country  then  does  not 
exist  for  the  purpose  of  preserving  our  lives  and 
properties  ；  but  the  government,  I  mean  the  con- 
stitution of  the  country,  King,  lords,  and  commons, 
exists  for  no  purpose  but  to  be  the  instruments  of 
raising  taxes.  To  enter  into  any  discussion  of  that, 
is  taking  ud  vour  time  unnecessarily :  I  on】y  be<r 
to  draw  your  attention  to  the  dogmatical  and  cava- 
lier manner  in  which  these  things  are  asserted; 
further,  he  says :  "Domestic  concerns  are  neg- 
lected ； and  with  respect  to  regular  law,  there  is 
scarcely  such  a  tnmg." 

I  stand  in  the  city  of  London  ；  I  am  addressing 
myself  to  gentlemen  eminent  in  that  city  ；  whether 
the  legislature,  since  the  revolution,  has,  or  has 
not,  adverted  to  domestic  concerns,  I  think  I  may- 
appeal  to  the  growing  prosperity  of  this  country, 
from  the  moment  that  the  nightmare  bas  been 
taken  off  its  stomach,  which  pressed  upon  it  up  to 
that  moment. 

We  then  proceed  to  page  63,  where,  after  the 
whole  constitution  of  this  country  bas  been  thus 
treated  in  gross,  he  proceeds  a little  to  dissect  and 
consider  the  component  parts  of  that  constitution  ； 
and  in  paire  G3  as  a  dogma  we  have  this: 
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" With  respect  to  the  two  houses  of  which  the 
English  Parliament  is  composed,  they  appear  to 
be  effectually  influenced  into  one  ；  and,  as  a legis- 
lature, to  have  no  temper  of  its  own.  The  minis- 
ter, whoever  he  at  any  time  may  be,  touches  it,  as 
with  an  opium  wand,  and  it  sleeps  obedience." 

Now,  gentlemen,  here  is  another  dogma  without 
a  single  fact,  without  a  single  argument  ；  but  it  is 
held  out  to  the  subjects  of  this  country,  that  there 
is  no  enersrv  or  activity  in  either  the  aristocratical 
or  democratical  parts  of  this  constitution,  but  that 
they  are  asleep,  and  you  might  just  as  well  have 
statues  there.  It  is  not  merely  said  that  it  is  so 
now,  but  it  is  in  the  nature  of  things,  says  he,  that 
it  should  be  so. 

"But  if  we  look  at  the  distinct  abilities  of  the 
two  bouses,  the  difference  will  appear  so  great  as 
to  show  the  inconsistency  of  placing  power  where 
there  can  be  no  certainty  of  the  judgment  to  use 
it.  Wretched  as  the  state  of  representation  is  in 
England,  it  is  manhood  compared  with  what  is 
called  the  house  of  lords  ；  and  so  little  is  this  nicK- 
named  house  regarded,  that  the  people  scarcely 
inquire  at  any  time  what  it  is  doing.  It  appears 
also  to  be  most  under  influence  and  the  furthest 
removed  from  the  general  interest  of  the  nation." 

Now,  gentlemen,  this  is  again  speaking  in  this- 
man's  contemptuous  manner,  at  the  expense  of  the 

aristocratical  part  of  our  constitution  of  govern- 
29 
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ment  ；  an  essentially  beneficial  part,  whose  great 
and  permanent  interest  in  the  country  renders  it  a 
firm  barrier  against  any  encroachraent.  I  am  not 
to  suppose  that  you  are  so  ignorant  of  the  history 
of  your  country  as  not  to  know  the  great  and  bril- 
liant characters  that  have  sat  in  that  house.  No 
particular  period  of  time  is  alluded  to  in  this  pas- 
sage. He  surely  cannot  mean  the  present  time; 
but  I  conceive  he  speaks  of  all  times,  and  that  from 
the  very  nature  of  our  government  it  must  ever- 
lastingly be  so.  Slander  upon  that  very  great  and 
illustrious  part  of  the  legislature  (untrue  at  any 
period ) ,  written  in  this  scurrilous  and  contemptu- 
ous manner,  is  distinguished  greatly  indeed  from 
any  sober  discussion  of  whether  an  aristocratical 
part  of  government  is  a  good  or  bad  thing,  and  is 
calculated  only  to  mislead  and  inflame. 

If  you  look  next  to  page  107,  there  you  will  find 
that  two  of  the  component  parts  of  the  legislature 
having  been  thus  disposed  of,  we  come  up  to  the 
throne  itself,  and  this  man  says  very  truly  of  him- 
self: 

" Having  thus  glanced  at  some  of  the  defects  of 
the  two  houses  of  Parliament,  I  proceed  to  what  is 
called  the  Crown,  upon  which  I  shall  be  very  con- 
cise : 

" It  signifies  a  nominal  office  of  a  million  a  year, 
the  business  of  which  consists  in  receiving  the 
money  ；  whether  the  person  be  wise  or  foolish, 
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sane  or  insane,  a  native  or  a  foreigner,  matters  not. 
Every  minister  acts  upon  the  same  idea  that  Mr. 
Burke  writes;  namely,  that  the'  people  must  be 
hoodwinked  and  held  in  superstitious  ignorance 
by  some  bugbear  or  other  ；  and  what  is  called  the 
Crown  answers  this  purpose,  and  therefore  it  answers 
all  the  purposes  to  be  expected  from  it.  This  is 
more  than  can  be  said  of  the  other  two  branches. 

" The  hazard  to  which  this  office  is  exposed  in 
all  countries,"  including  this  among  the  rest,  "  is 
not  from  anything  that  can  happen  to  the  man, 
but  from  what  may  happen  to  the  nation ~ the 
danger  of  its  coming  to  its  senses." 

Then,  gentlemen,  we  have  been  insane  for  these 
seven  or  eight  hundred  years  ；  and  I  shall  just 
dismiss  this  with  this  observation,  that  this  insanity 
having  subsisted  so  long,  I  trust  in  God  that  it  is 
incurable. 

In  page 116  you  have  this  note : 《- 1 happened 
to  be  in  England  at  the  celebration  of  the  centen- 
ary of  the  revolution  of  1678.  The  characters  of 
William  and  Mary  have  always  appeared  to  me 
detestable ~ the  one  seeking  to  destroy  his  uncle, 
and  the  other  her  father,  to  get  possession  of  power 
themselves  ；  yet  as  the  nation  was  disposed  to 
think  something  of  that  event,  I  felt  hurt  at  seeing 
it  ascribe  the  whole  reputation  of  it  to  a  man  who 
had  undertaken  it  as  a  job,  and  who,  besides  what 
he  otherwise  got,  charged  six  hundred  thousand 
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pounds  for  the  expense  of  a little  fleet  that  brought 
him  from  Holland.  George  the  First  acted  the 
same  close-fisted  part  as  William  had  done,  and 
bought  the  Duchy  of  Bremen  with  the  money  he 
got  from  England,  two  hundred  and  fifty  thousand 
pounds  over  and  above  his  pay  as  King  ；  and  hav- 
ing thus  purchased  it  at  the  expense  of  England, 
added  it  to  his  Hanoverian  dominions  for  his  own 
private  profit.  In  fact,  every  nation  that  does  not 
govern  itself,  is  governed  as  a  job;  England  has 
been  the  prey  oi  jobs  ever  since  the  revolution." 

Then,  gentlemen,  what  he  calls  a  nation  govern- 
ing itself  is  something  extremely  different  from  a 
nation  having  consented  from  time  immemorial  to 
be  governed  by  a  democracy,  an  aristocracy,  and 
an  hereditary  executive  supreme  magistrate  ；  and 
moreover,  by  a law  paramount,  which  all  are  bound 
to  obey  ；  he  conceives,  I  say,  that  sort  of  govern- 
ment not  to  be  a  government  of  the  people  them- 
selves, but  he  denominates  that  sort  of  government 
a  job,  and  not  a  government. 

Gentlemen,  such  are  the  passages  which  I  have 
selected  to  you,  as  those  which  disclose  the  most 
offensive  doctrines  in  the  book  ；  that  is,  such  as  go 
fundamentally  to  the  overturning  the  government 
of  this  country.  I  beg  pardon 一 I  have  omitted 
one  which  contains  more  oi  direct  invitation  than 
anything  T  have  yet  stated.  It  is  in  page 161 ； it 
is  said,  "the  fraud,  hypocrisy,  and  imposition  of 
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governments  are  now  beginning  to  be  too  well 
understood  to  promise  them  any  long  career.  The 
farce  of  monarchy  and  aristocracy  in  all  countries 
is  following  that  of  chivalry,  and  Mr.  Burke  is 
dressing  for  the  funeral 一 let  it  then  pass  quietly 
to  the  tomb  of  all  other  follies,  and  the  mourner 
be  comforted.  The  time  is  not  very  distant  when 
England  will  laugh  at  herself  for  sending  to  Hol- 
land, Hanover,  Zell,  or  Brunswick,  for  men,  at  the 
expense  of  a  million  a  year,  who  understood  neither 
her  laws,  her  language,  nor  her  interest,  and  whose 
capacities  would  scarcely  have  fitted  them  for  the 
office  of  parish  constable," 

This  is  said  of  William  the  Third  一  this  is  said 
of  two  very  illustrious  princes  of  the'  house  of 
Brunswick,  ueorge  the  First  and  Second,  and  ex- 
tends to  the  present  sovereien  upon  the  throne. 

" If  government  could  be  trusted  to  such  hands, 
it  must  be  some  easy  and  simple  thing  indeed  ；  and 
materials  fit  for  all  the  purposes  may  be  found  in 
every  town  and  village  in  England." 

The  policy  of  the  constitution  of  this  country 
has  ever  avoided,  excepting  when  driven  to  it  by 
melancholy  necessity,  to  disturb  the  hereditary,  suc- 
cession to  the  throne  ；  and  it  has  wisely  thought  it 
more  fitting  to  pursue  that  system,  even  though  a 
foreigner  should  be  seated  on  the  throne  of  these 
realms,  than  to  break  through  it.  This  would 
insinuate  that  the  necessary  defects  of  an  liered- 
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itary  monarchy  are  such  as  outweigh  the  advan- 
tages attending  that  which  I  have  stated.  Is  that 
so  ？  I  would  ask  any  man  who  hears  me,  in  point 
of  history,  whether  it  is  not  the  permanent  defect 
of  elective  monarchies,  that  the  sovereigns  are  sel- 
dom men  of  any  consideration,  and  for  an  obvious 
reason  ；  most  frequently  it  has  happened,  that  tur- 
bulent factions,  after  having  desolated  their  country, 
one  of  them  (it  has  so  happened,  at  least  in  most 
instances  as  far  as  my  recollection  goes)  sets  up  a 
tool  whom  the  successful  faction  can  themselves 
govern  at  pleasure.  Often  has  it  happened  that 
such  factions,  when  a  civil  war  arises,  which  must 
almost  necessarily  be  the  case  in  elective  monar- 
chies, not  choosing  to  come  to  the  conclusion  of  an 
armed  contest,  have  chosen  a  very  weak  person, 
each  in  hope  of  strengtheningr  bis  party  by  the 
time  the  periodical  civil  war  should  come  round. 
I  believe,  upon  examination,  tins  will  be  found  to 
be  generally  the  case,  and  to  have  prevailed  in 
elective  monarchies  to  a  greater  degree  than  any 
inconveniences  that  may  have  ever  arisen  from  the 
natural  infirmities  of  princes  who  succeeded  to 
their  thrones  by  hereditary  right,  in  the  consti- 
tution of  Great  Britain  ；  for  to  that,  this  man 
alludes. 

Has  he  stated  with  any  sort  of  fairness,  or  has 
he  at  all  stated  or  adverted  to  the  many,  many 
remedies  we  have  for  any  defect  of  that  sort  ？  Has 
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he  stated  the  numerous  councils  of  a  King  ？  His 
council  of  Parliament  ；  his  council  of  liis  judges  in 
matters  of  law  ；  his  privy  council ？  Has  he  stated 
the  responsibility  of  all  those  councils  ？  some  in 
point  of  character,  some  of  personal  responsibility. 
Has  he  stated  the  responsibility  of  those  imme- 
diate servants  who  conduct  his  executive  govern- 
ment ？  Has  he  stated  the  appointment  of  regents  ？ 
Has  he  stated  all  this,  which  is  indispensably  nec- 
essary towards  a  lair  and  honest  discussion  ( which 
this  book  will  possibly  be  called )  of  this  point  of 
his  insuperable  objection  to  hereditary  monarchy  ？ 
Can  this  be  called  any  other  than  gross  suppression 
and  wilful  mis-statement,  to  raise  discontent  in  half- 
informed  minds. 

There  does  come  across  my  mind  at  this  moment, 
unquestionably,  one  illustrious  exception  to  that 
doctrine 1 have  stated,  of  men  not  the  most  capa- 
ble of  government  having  in  general  been  chosen 
in  the  case  of  elective  monarchies  ；  and  that  is  a 
man  whom  no  indignities,  no  misfortunes,  no  disap- 
pointments, no  civil  commotions,  no  provocations, 
ever  forced  from  tlie  full  and  steady  possession  of 
a  strong  mind,  which  has  always  risen  with  elas- 
ticity under  all  the  pressures  that  I  have  stated  ； 
and  he,  though  not  in  one  sense  of  that  word  a 
great  prince,  yet  is  certainly  a  great  man,  who  will 
go  down  as  such  to  the  latest  posterity  ；  I  mean 
the  King  of  Poland.    Don't  imagine,  gentlemen, 
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that  my  adverting  to  this  illustrious  character  is 
useless.  Every  gentleman  who  hears  me,  knows 
he  had  a  considerable  part  of  his  matured  educa- 
tion in  this  country.  Here  he  familiarized  himself 
with  the  constitution  of  this  country.  Here  he 
became  informed  of  the  provisions  of  what  this 
man  calls  the  Bill  of  Wrongs  and  Insults,  without 
disparagement  to  him,  for  I  believe  liirn  to  be  a 
just  and  wise  prince,  of  great  natural  faculties. 
Here  it  was  that  he  saw,  and  could  alone  learn  how 
the  regal  government  of  a  free  people  was  con- 
ducted, and  that  under  a  prince  of  the  house  of 
Brunswick. 

Gentlemen,  having  stated  thus  much  to  you,  I 
will  now,  for  want  of  suitable  expressions  ( for  mine 
are  very  feeble),  borrow  from  another  ；  I  certainly 
have  formed  an  opinion  upon  this  precisely  similar  ； 
to  deliver  it  in  plain  words  would  exhaust  the 
utmost  of  my  powers,  but 1 will  borrow  the  words 
of  a  very  able  writer,  who  has  most  properly,  for 
fear  some  ill  impression  should  be  made  by  this 
book  on  the  weaker  part  of  mankind  in  America, 
given  an  answer  to  this  book  of  Mr.  Paine.  That 
distinguished  gentleman,  I  have  reason  to  believe, 
though  not  the  chief  magistrate  in  that  country,  is 
the  second  in  the  executive  government  of  it  ；  that 
is,  he  is  second  in  the  exercise  of  the  regal  part  of 
the  government  of  that  country.  He  takes  care  to 
confute  accurately  what  Mr.  Paine  says  with  res. 
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pect  to  America  ；  but,  borrowing  his  wor^ls,  I  bj^ 
to  be  understood,  that  this  is  my  opinion  of  the 
work  before  you,  and  which  I  humbly  offjr  for  your 
consideration  and  adoption.  He  says,  "  His  inten- 
tion appears  evidently  to  be,  to  convince  the  people 
of  Great  Britain,  that  they  have  neither  liberty 
nor  a  constitution  ；  that  their  only  possible  means 
to  produce  those  blessings  to  themsGlves,  is  to  top- 
ple down  headlong  their  present  government,  ana 
follow  explicitly  the  example  of  the  French." 

Gentlemen,  the  next  passage  which  I  beg  to  be 
understood  as  mine  (I  wish  I  could  express  it  as 
well  myself ) ,  is  this :  "  Mr.  Paine,  in  reply,  cuts  the 
Gordian  knot  at  once,  declares  the  Parliament  of 
1688  to  have  been  downright  usurpers,  censures 
them  for  having  unwisely  sent  to  Holland  for  a 
King,  denies  the  existence  of  a  British  constitution, 
and  invites  the  people  of  England  to  overturn  their 
present  srovernment,  and  to  erect  another  upon  the 
broad  basis  of  national  sovereignty  and  government 
by  representation.  As  Mr.  Paine  has  departed 
altogether  from  the  principles  of  the  revolution, 
and  has  torn  up  by  the  roots  all  reasoning  from  the 
British  constitution,  by  the  denial  of  its  existence, 
it  becomes  necessary  to  examine  his  work  upon  the 
grounds  which  he  has  chosen  to  assume.  If  we 
j  ml  ire  of  the  production  from  its  apparent  tendency, 
Vie  may  call  it  an  address  to  the  English  nation, 
attempting  to  prove  that  they  have  a  ngnt  to 
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form  a  new  constitution  ；  that  it  is  expedient  for 
them  immediately  to  exercise  that  right,  and  that 
in  the  formation  of  this  constitution  they  can  do  no 
better  than  to  imitate  the  model  set  before  them 
by  the  French  National  Assembly.  However  im- 
niethodical  his  production  is,  I  believe  the  whole 
of  its  argumentative  part  may  be  referred  to  these 
three  points :  if  the  subject  were  to  affect  only  the 
British  nation,  we  might  leave  them  to  reason  and 
act  for  themselves  ；  but  these  are  concerns  equally 
important  to  all  mankind  ；  and  the  citizens  of 
America  are  called  upon,  from  hign  authority  (he 
alludes  to  a  gentleman  in  a  high  situation  in  that 
country,  who  has  published  an  opinion  of  this 
book),  to  rally  round  the  standard  of  this  cham- 
pion of  revolutions. 丄 snail,  therefore,  now  proceed 
to  examine  the  reasons  ；"  and  so  he  goes  on. 

Gentlemen,  I  would  adopt,  with  your  permission, 
a  few  more  words  from  this  publication  : 一 "  When 
Mr.  Paine  invited  the  people  of  England  to  destroy 
their  present  government,  and  form  another  consti- 
tution, he  should  have  given  them  sober  reasoning, 
and  not  flippant  witticisms."  Whether  this  is  or 
is  not  the  case,  wnat  I  have  read  you  to-day  will 
enable  you  to  judge.  "  He  should  have  explained 
to  them  the  nature  of  the  grievances  by  which  they 
are  oppressed,  and  demonstrated  the  impossibility 
of  reforming  the  government  in  its  present  organi- 
zation.   He  should  have  pointed  out  some  possible 
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method  for  them  to  act,  in  their  original  character, 
without  a  total  dissolution  of  civil  society  among 
them  ；  he  should  have  proved  what  great  advan- 
tages they  would  reap  as  a  nation  from  such  a 
revolution,  without  disguising  the  great  dangers 
and  formidable  difficulties  with  which  it  must  be 
attended."  So  much  for  the  passages  themselves, 
and  this  interpretation,  which  I  humbly  submit  to 
your  consideration. 

The  next  matter  upon  which  I  shall  proceed  is 
the  evidence  which  I  propose  to  adduce,  and  that 
evidence  will  go  to  show,  not  only  the  fact  of  this 
man's  being  the  writer  of  this  book,  by  his  own 
repeated  admission,  and  by  letters  under  his  own 
hand,  but  will  likewise  go  directly  to  show  what 
is  his  intent  in  such  publication,  which  aDpears  I 
think  most  clearly  ；  and  over  and  above  that  I  shall 
produce  to  you  a letter,  which  this  man  was  pleas- 
ed to  address  to  myself,  in  which  letter  he  avows 
himself  in  so  many  words  the  author,  and  I  shall 
prove  it  to  be  his  hand-writing  ；  and  further  than 
that,  there  is  matter  in  that  letter  apparently 
showing  the  intention  with  which  that  book  was 
written,  namely,  to  vilify  this  constitution,  and  to 
injure  this  country  irretrievably. 

Two  letters 丄 shall  be  under  the  necessity  of 
reading  to  you,  in  which  he  has  stated  himself  the 
author.    The  one  is  a letter  to  a  person  of  the 
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name  of  Jordan,  in  which  he  expresses  himself  in 
this  manner:  • 

"February 16, 1792  (that  was  the  day  on  which 
the  book  was  published):  For  your  satisfaction 
and  my  own  I  send  you  the  inclosed,  tiiough 1 do 
not  apprehend  there  will  be  any  occasion  to  use  it. 
If  in  case  there  should,  you  will  immediately  send 
a line  for  me，  under  cover  to  Mr.  Johnson,  St. 
Paul's  Churchyard,  who  will  forward  it  to  me, 
upon  which  I  shall  come  and  answer  personally 
for  the  work :  send  also  for  Mr.  Home  Tooke. 


The  letter  inclosed  was  this;  addressed  to  the 
same  man,  Jordan,  the  bookseller:  "  Sir,  should 
any  person,  under  the  sanction  of  any  kind  of 
authority,  inquire  of  you  respecting  the  author  and 
publisher  of  the  Rights  of  Man,  you  will  please  to 
mention  me  as  the  author  and  publisher  of  that 
work,  and  show  to  such  person  this  letter.  I  will, 
as  soon  as  I  am  acquainted  with  it,  appear  and 
answer  for  \he  work  personally/' 

Gentlemen,  with  respect  to  this  letter  written  to 
me,  it  is  in  these  terms : 

Mr.  Ershine.  My  lord,  the  attorney-general 
states  a letter  in  the  hand-writing  of  Mr.  Paine, 
which  establishes  that  he  is  the  author.    I  desire 
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to  know  whether  he  means  to  read  a letter  which 
may  be  the  subject  of  a  substantive  and  distinct 
prosecution  ；  I  do  not  mean  to  dispute  the  publica- 
tion, but  only  to  express  my  doubt  whether  the 
attorney-general  can  think  it  consistent  with  the 
situation  in  which  he  is  placed,  at  this  moment,  to 
read  a letter  written  at  a Icng  time  subsequent  to 
the  publication,  containing,  as  I  understand  (if ェ 
am  mistaken  in  that,  I  withdraw  my  objection), 
containing  distinct,  clear  and  unequivocal  libellous 
matter,  and  which,  in  my  address  to  the  jury,  if  I 
am  not  deceived  in  what  I  have  heard, 丄 shall  admit 
to  be  upon  every  principle  of  the  English  law  a 
libel.  Therefore,  if  that  should  turn  out  to  be  the 
case,  will  your  lordship  suffer  the  mind  of  the  jury- 
to  be  entirely  put  aside  from  that  matter  which  is 
the  subject  of  the  prosecation^  and  to  go  into  mat- 
ter which  hereafter  may  be,  and  I  cannot  but  sup- 
pose would  be,  if  the  defendant  were  within  the 
reach  of  the  law  of  this  country,  the  subject  of  a 
distinct  and  independent  prosecution. 

Lord  Kenyon.  If  that  letter  goes  a  jot  to  prove 
that  he  is  the  author  of  this  publication,  I  cannot 
reject  that  evidence.  In  prosecutions  for  high 
treason,  where  overt  acts  are  laid,  you  may  prove 
overt  acts  not  laid,  to  prove  those  that  are  laid. 
Ii it  goes  to  prove  him  the  author  of  the  book,  I 
am  bound  to  admit  it. 
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Mr.  Attorney- General.    The  letter  is  thus, 

" Paris,  11th  of  November, 

First  year  of  the  Republic. 

"Sir,  as  there  can  be  no  personal  resentment 
between  two  straiigers,  I  write  this  letter  to  you, 
as  to  a  man  against  whom  I  have  no  animosity. 

"You  liave,  as  attorney-general,  commenced  a 
prosecution  against  me  as  the  author  of  the  Rights 
of  Man.  Had  not  my  duty,  in  consequence  of  my 
being  elected  a  member  of  the  national  conven- 
tion of  France,  called  me  from  England,  I  should 
have  staid  to  have  contested  the  injustice  of  that 
prosecution  ；  not  upon  my  own  account,  for  I  cared 
not  about  the  prosecution,  but  to  defend  the  priu- 
cipies 1 had  advanced  in  the  work. 

" The  duty  I  am  now  engaged  in  is  of  too  much 
importance  to  permit  me  to  trouble  myself  about 
your  prosecution  ；  when 1 have  leisure,  I  shall  have 
no  objection  to  meet  you  on  that  ground  ；  but  as 
I  now  stand,  whether  you  go  on  with  the  prosecu- 
tion, or  whether  you  do  not,  or  whether  you  obtain 
a  verdict  or  not,  is  a  matter  of  the  most  perfect 
indifference  to  me  as  an  individual.  If  you  obtain 
one  (which  you  are  welcome  to  if  you  can  get  it), 
it  cannot  aflect  me,  either  in  person,  property,  or 
reputation,  otherwise  than  to  increase  the  latter  ； 
and  with  respect  to  yourself,  it  is  as  consistent  that 
you  obtain  a  verdict  against  the  man  in  the  moon, 
as  against  me.    Neither  do  I  see  how  you  can  con- 
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tinue  the  prosecution  against  me  as  you  would  hav^ 
done  against  one  of  your  own  people  who  had  ab- 
sented himself  because  he  was  prosecuted.  What 
passed  at  Dover  proves  that  my  departure  from 
England  was  no  secret. 

"My  necessary  absence  from  your  country 
affords  the  opportunity  of  knowing  whether  the 
prosecution  was  intended  against  Thomas  Paine, 
or  against  the  rights  of  the  people  of  England  to 
investigate  systems  and  principles  of  government  ； 
for  as  I  cannot  now  be  the  object  of  the  prosecu- 
tion, the  going  on  with  the  prosecution  will  show 
that  something  else  was  the  object,  and  that  some- 
thing else  can  be  no  other  than  the  people  of  Eng- 
land; for  it  is  against  their  rights,  and  not  against 
me,  that  a  verdict  or  sentence  can  operate,  if  it  can 
operate  at  all.  Be  then  so  candid  as  to  tell  the 
jury  (if  you  choose  to  continue  the  process)  whom 
it  is  you  are  prosecuting,  and  on  whom  it  is  that 
the  verdict  is  to  fall." 

Gentlemen,  I  certainly  will  comply  with  this 
request.  I  am  prosecuting  both  him  and  his  work  ； 
and  if 丄 succeed  in  this  prosecution,  he  shall  never 
return  to  this  country  otherwise  than  in  vinculis, 
for  I  will  outlaw  him. 

" But  I  have  other  reasons  than  those 1 have 
mentioned  .  for  writing  you  this  letter  ；  and  how- 
ever you  may  choose  to  interpret  them,  they  pro- 
ceed from  a  good  heart.    The  time,  sir,  is  becom- 
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ing  too  serious  to  play  with  court,  prosecutions, 
and  sport  with  national  ngnts.  The  terrible  exam- 
ples that  have  taken  place  here  upon  men  who, 
less  than  a  year  ago,  thought  themselves  as  secure 
as  any  prosecuting  judge,  jury,  or  attorney-general, 
can  now  do  in  England,  ought  to  have  some  weight 
with  men  in  your  situation." 

Now,  gentlemen,  I  do  not  think  that  Mr.  Paine 
judges  very  well  of  mankind,  I  do  not  think  that 
it  is  a  fair  conclusion  of  Mr.  Paine,  that  men,  such 
as  you  and  myself,  who  are  quietly  living  iu  obedi- 
ence to  the  laws  of  the  land  which  they  inhabit, 
exercising  their  several  functions  peaceably,  and  I 
hope  with  a  moderate  share  of  reputation  ；  I  do 
not  conceive  that  men  called  upon  to  think,  and  in 
the  haoit  of  reflection,  are  the  most  likely  men  to 
be  immediately  thrown  off  the  hinges  by  menaces 
and  threats  ；  and  I  doubt  whether  men  exercising 
public  functions,  as  you  and  I  do  in  the  face  of  our 
country,  could  have  the  courage  to  run  away.  All 
I  can  tell  Mr.  Paine  is  this,  if  any  of  his  assassins 
are  here  in  London,  and  there  is  some  ground  to 
suppose  there  may  be,  or  the  assassins  of  those 
with  whom  he  is  connected  ；  if  they  are  here,  I  tell 
them,  that  I  do  in  my  conscience  think,  that  for  a 
man  to  die  of  doing  his  duty,  is  just  as  good  a 
thing  as  dying  of  a  raging  fever,  or  under  the  tor- 
tures of  the  stone.  Let  him  not  think,  that  not  to 
be  an  incendiary  is  to  be  a  cowan?. 
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He  says:  "That  tlie  government  of  England 
is  as  great,  if  not  the  greatest  perfection  of  fraud 
and  corruption,  that  ever  took  place  since  govern- 
ments began,  is  what  you  cannot  be  a  stranger  to, 
unless  the  constant  habit  of  seeing  it  has  blinded 
your  sense."  Upon  my  word,  gentlemen,  I  am 
stone  blind.  I  am  not  sorry  for  it.  "But  though 
you  may  not  choose  to  see  it,  the  people  are  seeing 
it  very  fast,  and  the  progress  is  beyond  what  you 
may  choose  to  believe,  or  that  reason  can  make 
any  other  man  believe,  that  the  capacity  of  such  a 
man  as  Mr.  Guelph,  or  any  of  his  profligate  sons, 
is  necessary  to  the  government  of  a  nation." 

Now,  gentlemen,  with  respect  to  this  passage,  I 
have  this  to  say  ；  it  is  contemptuous,  scandalous, 
false,  cruel.  Why,  gentlemen,  is  Mr.  Paine,  in 
addition  to  the  political  doctrines  that  he  is  teach- 
ing us  in  this  country,  is  he  to  teach  us  the  morality 
and  religion  of  implacability  ？  Is  he  to  teach 
human  creatures,  whose  moments  of  existence 
depend  upon  the  permission  of  a  Being,  merciful, 
long  suffering,  and  of  great  goodness,  that  those 
youthful  errors  from  which  even  royalty  is  not 
exempted,  are  to  be  treasured  up  in  a  vindictive 
memory,  and  are  to  receive  sentence  oi irreinissi- 
ble  sin  at  nis  hands  ？  Are  they  all  to  be  con- 
founded in  these  slanderous  terms,  shocking  for 
British  ears  to  hear,  and  I  am  sure  distressing  to 
their  hearts  ？  He  is  a  barbarian,  who  could  use 
30 
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such  profligate  expressions,  uncalled  for  by  any 
thing  which  could  be  the  object  of  his  letter 
addressed  to  me.  If  giving  me  pain  was  his 
object,  he  has  that  hellish  gratification.  Would 
this  man  destroy  that  great  auxiliary  of  all  human 
laws  and  constitutions,  "to  judge  of  others,  as  we 
would  be  judged  ourselves?"  This  is  the  Bill  of 
Wrongs  and  Insults  of  the  Christian  religion.  I 
presume  it  is  considered  as  that  Bill  of  Wrongs  and 
Insults,  in  the  heart  of  that  man  who  can  have 
the  barbarity  to  use  those  expressions,  and  address 
them  to  me  in  a  way  by  which  I  could  not  but 
receive  them. 

Gentlemen,  there  is  not  perhaps  in  the  world  a 
more  benenciai  analogy,  nor  a  finer  rule  to  judge 
by  in  public  matters,  than  by  assimilating  them  to 
what  passes  in  domestic  life.  A  family  is  a  small 
kingdom,  a  kingdom  is  a large  family.  Suppose 
this  to  have  happened  in  private  life,  judge  of  the 
good  heart  of  this  man,  who  thrusts  into  my  hands, 
the  grateful  servant  of  a  kind  and  beneficent  mas- 
ter, and  that  too  through  the  unavoidable  trick  of 
the  common  post,  slander  upon  that  master,  and 
slander  upon  his  whole  offspring.  Lay  your  hand? 
upon  your  hearts,  and  tell  me  what  is  yoiir  verdict 
with  respect  to  his  heart.    I  see  it  ！ 

Gentlemen,  he  has  the  audacity  to  say,  "  I  speak 
to  you  as  one  man  ought  to  speak  to  another." 
Does  he  speak  to  me  of  those  august  personages  as 
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one  man  ought  to  speak  to  another  ？  Had  he  spo- 
ken those  words  to  me  personally, 丄 will  not  answer 
for  it,  whether 丄 should  hot  have  forgot  the  duties 
of  my  office,  and  the  dignity  of  my  station,  by- 
being  hurried  into  a  violation  of  that  peace,  the 
breach  of  which  I  am  compelled  to  punisa  in  others. 
He  says :  "  And  I  know,  also  that  I  speak  what 
other  people  are  beginning  to  think.  That  you 
cannot  obtain  a  verdict,  and  if  you  do,  it  will  sig- 
nify nothing,  without  packing  a  jury,  and  we  both 
know  that  such  tricks  are  practiced,  is  what  I  have 
very  good  reason  to  believe."  ^lentiris  impuden- 
tissime.  Gentlemen,  I  know  of  do  such  practice  ； 
I  know,  indeed,  that  no  such  practice  exists,  nor 
can  exist  ；  I  know  the  very  contrary  of  this  to  be 
true;  and  I  know  too  that  this  letter,  containing 
this  dangerous  falsehood,  was  destined  for  future 
publication  ；  that  I  have  no  doubt  of,  and  therefore 
I  dwell  thus  lonff  upon  it 

" I  have  gone  into  coffee-houses,  and  places  where 
I  was  unknown,  on  purpose  to  learn  the  currency 
of  opinion."  Whether  the  sense  of  this  nation  is 
to  be  had  in  some  pot-houses  and  coffee-houses  in 
this  town  of  his  own  choosing,  is  a  ma れ I leave 
to  your  judgment.  "And 1 never  yet  saw  any 
company  of  twelve  men  that  condemned  the  book  ； 
but 丄 nave  often  found  a  greater  number  than 
twelve  approving  it  ；  and  this  I  thinK  is  a  fair  way 
of  collecting  the  natural  currency  of  opinion.  Do 
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not  then,  sir,  be  the  instrument  of  drawing  twelve 
men  into  a  situation  that  may  be  injurious  to  them 
afterwards."  Injurious  to  them  afterwards  ！  those 
words  speak  for  themselves.    He  proceeds  thus  : 

" 1 do  not  speak  this  from  policy,  (what  then  ？) 
but  from  (gentlemen,  I  will  give  you  a  hundred 
guesses)  benevolence 1 But  if  you  choose  to  go 
on  with  the  process,  I  make  it  my  request  that  you 
would  read  this  letter  in  court,  after  which  the 
judge  and  the  jury  may  do  as  they  please.  As  I  do 
not  consider  myself  the  object  of  the  prosecution, 
neither  can  I  be  affected  by  the  issue  one  way  or 
the  other.  I  shall,  though  a  foreigner  in  your 
country,  subscribe  as  much  money  as  any  other 
man  towards  supporting  the  right  of  the  nation 
a<rainst  the  prosecution;  and  it  is  for  this  purpose 
only  that  I  shall  do  it.    Thomas  Paine." 

So  it  is  a  subscription  defence,  you  hear. 

" P.  S.  I  intended,  had  I  stayed  in  England,  to 
have  published  the  information,  with  my  remarks 
upon  it  (that  would  have  been  a  decent  thing) 
before  the  trial  came  on  ；  but  as  I  am  otherwise 
engaged, 1 reserve  mvself  till  the  trial  is  over,  when 
I  shall  reply  fully  to  everything  you  shall  advance." 
I  hopv?  in  God  he  will  not  omit  any  one  single  word 
that  I  have  uttered  to-day,  or  shall  utter  in  my 
future  address  to  you.  This  conceited  menace  I 
despise,  as  I  do  those  of  a  nature  more  cut-throat. 

Gentlemen,  I  do  not  think  that  I  need  to  trouble 
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you  any  further  for  the  present  ；  according  as  you 
shall  be  of  opinion,  that  the  necessarily  mischiev- 
ous tendency  and  intent  of  this  book  is  that  which 
I  have  taken  the  liberty  (at  more  length  than  I 
am  warranted,  perhaps)  to  state  to  you;  according 
as  you  shall  or  shall  not  be  of  that  opinion,  so  nec- 
essarily will  be  your  verdict.  I  have  done  my 
duty  in  bringing  before  a  jury  an  offender  of  this 
magnitude.  Be  the  event  what  it  may,  I  have 
done  my  duty  ；  I  am  satisfied  with  having  placed 
this  great  and  flourishing  community  under  the 
powerful  shield  of  your  protection. 


MR.  ERSKINE'S  SPEECH 

IH 

DEFENCE  OF  THOMAS  PAINE 


The  publication  having  been  proved,  and  a letter  from 
Mr.  Paine  acknowledging  it  ；  the  letter  to  the  attorney- 
general,  and  the  psussages  selected  iu  the  information  having 
been  read  ；  Mr.  Erskine,  as  counsel  for  the  defendant,  spoke 
as  follows : 

Gentlemen  of  the  Jury  :  The  attorney-general 
in  that  part  of  his  address  which  referred  to  a 
letter,  supposed  to  have  been  written  to  him  from 
France,  exhibited  signs  of  strong  sensibility  and 
emotion.  I  do  not,  I  am  sure,  charge  him  with 
acting  a  part  to  seduce  you  ；  on  the  contrary,  I  am 
persuaded,  from  my  own  feelings,  and  from  my 
acquaintance  with  my  mend  from  our  childhood 
upwards,  that  he  expressed  himself  as  he  felt.  But, 
gentlemen,  if  he  felt  those  painful  embarrassments, 
you  may  imagine  what  mine  must  be.  He  can 
only  feel  for  the  august  character  whom  he  repre- 
sents in  this  place,  as  a  subject  for  his  sovereign, 
too  far  removed  by  custom  from  the  intercourse 
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which  generates  affection, 1to  produce  any  other 
sentiments  than  those  that  flow  from  a  relation 
common  to  us  all ； but  it  will  be  remembered,  that 
I  stand  in  the  same  relation*  towards  another  great 
person,  more  deeply  implicated  by  this  supposed 
letter  ；  who,  not  restrained  from  the  cultivation  of 
personal  attachments  by  those  qualifications  which 
must  always  secure  them,  has  exalted  my  duty  to 
a  prince,  into  a  warm  and  honest  afiection  between 
man  and  man.  Thus  circumstanced,  I  certainly 
should  have  been  glad  to  have  had  an  earlier  onpor- 
tiinity  of  knowing  correctly  the  contents  of  this 
letter,  and  whether  ( which  I  positively  deny)  it 
proceeded  from  the  defendant.  Coming  thus  sud- 
denly upon  us,  I  see  but  too  plainly  the  impression 
it  has  made  upon  you  who  are  to  try  the  cause,  and 
I  feel  its  weight  upon  myself,  who  am  to  conduct 
it  ；  but  this  shall  neither  detach  me  from  my  duty, 
nor  enervate  me,  if  I  can  help  it,  in  the  discharge 
of  it 

If  the  attorney-general  be  well  founded  in  the 
commentaries  he  has  made  to  you  upon  the  book 
he  prosecutes  ；  if  he  be  warranted  by  the  law  of 
England  in  repressing  its  circulation,  from  the  ille- 
gal and  dangerous  matters  contained  in  it  ；  if  that 
suppression  be,  as  he  avows  it,  and  as  in  common 
sense  it  must  be,  the  sole  object  of  the  prosecution, 
the  public  has  great  reason  to  lament  that  this 

*  Mr.  Erskine  was  then  attorney-general lo  the  Prince  of  Wales. 
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letter  should  have  bepn  at  all  brought  into  the 
service  of  the  cause.  It  is  no  part  of  the  charge 
upon  the  record  ；  it  had  no  existence  for  months 
after  the  work  was  composed  and  published  ；  it 
was  not  written  by  the  defendant,  if  written  by 
him  at  all,  till  after  he  had  been  in  a  manner  insult- 
ingly expelled  from  the  country  by  the  influence 
of  government  ；  it  was  not  even  written  till  he  bad 
become  the  subject  of  another  country.  It  cannot, 
therefore,  by  any  lair  inference,  decipher  the  miud 
of  the  author  when  he  composed  his  work  ；  still 
less  can  it  affect  the  construction  of  the  language 
in  whicn  it  is  written.  The  introduction  of  this 
letter  at  all  is,  therefore,  not  only  a  departure  from 
the  charge,  but  a  dereliction  of  the  object  of  the 
prosecution,  which  is  to  condemn  the  book  ；  since, 
if  the  condemnation  of  the  author  is  to  be  obtained, 
not  by  the  work  itself,  but  by  collateral  matter  not 
even  existing  when  it  was  written,  nor  known  to 
its  various  publishers  throughout  the  kingdora, 
how  can  a  verdict  upon  such  grounds  condemn  the 
work,  or  criminate  other  publishers,  strangers  to 
the  collateral  matter  on  which  the  conviction  may 
be  obtained  to-day  ？  I  maintain,  therefore,  upon 
every  principle  of  sound  policy,  as  it  affects  the 
interests  of  the  Crown,  and  upon  every  rule  oi jus- 
tice, as  it  affects  the  author  of  the  Rights  of  Man, 
that  the  letter  should  be  wholly  dismissed  from 
your  consideration. 
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Gentlemen,  the  attorney-general  has  thought  it 
necessary  to  inform  you  that  a  rumor  had  been 
spread,  and  had  reached  his  ears,  that  he  only  car- 
ried on  the  prosecution  as  a  public  prosecutor,  but 
without  the  concurrence  of  his  own  judgment  ；  and 
therefore  to  aacl  the  just  weight  of  his  private 
character  to  his  public  duty,  and  to  repel  what  he 
tlimks  a  calumny,  he  tells  you  that  he  should  have 
deserved  to  have  been  driven  from  society  if  lie 
had  not  arraigned  the  work  and  the  author  before 
you.  Here,  too,  we  stand  in  situations  very  dif- 
ferent. I  have  no  doubt  of  the  existence  of  such  a 
rumor,  and  oi its  having  reached  his  ears,  because 
he  says  so  ；  but  for  the  narrow  circle  in  which  any 
rumor,  personally  implicating  my  learned  friend's 
character,  has  extended, 丄 miglit  appeal  to  the 
multitudes  who  surround  us,  and  ask  which  of 
them  all,  except  the  few  connected  in  office  with 
the  Crown,  ever  heard  of  its  existence.  But  with 
regard  to  myself,  every  man  within  hearing  at  this 
moment,  nay,  the  whole  people  of  England,  have 
been  witnesses  to  the  calumnious  clamor,  that,  by 
every  art,  has  been  raised  and  kept  up  against  me. 
Ill  every  place  where  business  or  pleasure  collects 
the  public  together,  day  after  day  my  name  and 
character  have  been  the  topics  of  injurious  reflec- 
tion. And  for  what?  Only  for  not  having  shrunk 
from  the  discharge  of  a  duty  which  no  personal 
advantage  recoinnicnded,  and  which  a  thousand 
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difficulties  repelled.  But,  gentlemen,  I  have  eo 
complaint  to  make,  either  against  the  printers  of 
those  libels,  or  even  against  their  authors.  The 
greater  part  of  them,  hurried  perhaps  away  by 
honest  prejudices,  may  have  believed  they  were 
serving  their  country  by  rendering  me  the  object 
of  its  suspicion  and  contempt  ；  and  if  there  have 
been  amongst  them  others  who  have  mjxea  m  it 
from  personal  malice  and  unkindness,  I  thank  God 
I  can  forgive  them  also.  Little  indeed  did  they 
know  me,  who  thought  that  such  calumnies  would 
influence  my  conduct.  I  will  forever,  at  all  haz- 
ards, assert  the  dignity,  independence,  and  integ- 
rity of  the  English  bar,  wilJhout  which,  impartial 
justice,  the  most  valuable  part  of  the  English 
constitution,  can  have  no  existence.  From  the 
moment  that  any  advocate  can  be  permitted  to 
say  that  he  will  or  will  not  stand  between  the 
Crown  and  the  subject  arraigned  in  the  court  where 
he  daily  sits  to  practice,  from  that  moment  the 
liberties  of  England  are  at  an  end.  If  the  advo- 
cate refuses  to  defend,  from  what  he  may  think  of 
the  charge  or  of  the  defence,  he  assumes  the  char- 
acter of  the  judge;  nay,  he  assumes  it  before  the 
hour  of  judgment  ；  and  in  proportion  to  his  rank 
and  reputation,  puts  the  heavy  influence  of  perhaps 
a  mistaken  opinion  into  the  scale  against  the  ac- 
cused, in  whose  favor  the  benevolent  principle  of 
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English  law  makes  all  .presumptions,  and  which 
commands  the  very  judge  to  be  his  counsel. 

Gentlemen,  it  is  now  my  duty  to  address  myself 
without  digression  to  the  defence. 

The  first  thing  which  presents  itself  in  the  dis- 
cussion of  any  subject,  is  to  state  distinctly,  and 
with  precision,  what  the  question  is,  and,  where 
prejudice  and  misrepresentation  have  been  exerted, 
to  distinguish  it  accurately  from  what  it  is  not.  Tihe 
question  then  is  not  whether  the  constitution  of 
our  fathers,  under  which  we  live,  under  which  I 
present  myself  before  you,  and  under  which  alone 
you  have  any  jurisdiction  to  hear  me,  be  or  be  not 
preferable  to  the  constitution  of  America,  or 
France,  or  any  other  human  constitution.  For 
upon  what  principle  can  a  court,  constituted  by 
the  authority  of  any  government,  and  administer- 
ing a  positive  system  of  law,  under  it,  pronounce  a 
decision  against  the  constitution  which  creates  its 
authority,  or  the  rule  of  action  which  its  jurisdic- 
tion is  to  enforce  ？  The  common  sense  of  the  most 
uninformed  person  must  revolt  at  such  an  absurd 
supposition. 

I  have  no  difficulty,  therefore,  in  admitting,  that 
if  by  accident  some,  or  all  of  you,  were  alienated 
in  opinion  and  affection  from  the  forms  and  princi- 
ples of  the  English  government,  and  were  impressed 
with  the  value  of  that  unmixed  representative  con- 
stitution which  this  work  recommends  and  incul- 
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cates,  you  coald  not,  on  that  account,  acquit  the 
defendant.    Nay,  to  speak  out  plainly,  I  freely 
admit  that  eve ひ if  you  were  avowed  enemies  of 
monarchy,   and  devoted   to  republicanism,  you 
would  be  nevertheless  bound  by  your  oaths,  as  a 
jury  swora  to  administer  justice  according  to  the 
English  law,  to  convict  the  author  of  the  Rights 
of  Man,  ii it  were  brought  home  to  your  conscien- 
ces, that  he  had  exceeded  those  widely-extended 
bounds  which   the  ancient  wisdom  and  liberal 
policy  of  the  English  constitution  have  allotted  to 
the  range  of  a  free  press. 1 freely  concede  this, 
because  you  have  no  jurisdiction  to  judge  the 
author  of  the  work,  by  any  rule  but  that  of 
English  law,  which  is  the  source  of  your  authority. . 
But  having  made  this  large  concession,  it  follows, 
by  a  consequence  so  inevitable  as  to  be  invulnera- 
ble to  all  argil msnt  or  artifice,  that  if,  on  the  other 
hand,  you  should  bs  impressed  ( which  I  know  you 
to  be),  not  only  with  a  dutiful  regard,  but  with  an 
enthusiasm,  for  the  whole  form  and  substance  of 
your  own  government  ；  and  though  you  should 
think  that  tnis  work,  in  its  circulation  amongst 
classes  of  men  une:iual  to  political  researches,  may 
tend  to  alienate  opinion  ；  still  you  cannot,  upon 
such  grounds,  without  similar  breach  of  duty,  con- 
vict the  defendant  of  a iibei,  unless  he  has  clearly 
stepped  beyond  that  extended  range  of  communi- 
cation which  that  same  ancient  wisdom  and  liberal 
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policy  of  the  British  constitution  has  allotted  for  the 
liberty  of  the  press. 

Gentlemen,  I  admit,  with  the  attorney-general, 
that  in  every  case  where  a  court  has  to  estimate 
the  quality  of  a  writing,  the  mind  aiicl  Intention  of 
the  writer  must  be  taken  into  the  account  ；  the 
bona,  or  mala  fides,  as  lawyers  express  it,  must  be 
examined  ；  for  a  writing  may  undoubtedly  proceed 
from  a  motive,  and  be  directed  to  a  purpose,  not 
to  be  deciphered  by  the  mere  construction  of  the 
thing  written.  But  whenever  a  writing  is  arraigned 
as  seditious  or  slanderous,  not  upon  its  ordinary 
construction  in  language,  nor  from  the  necessary 
consequences  oi its  publication,  under  any  circum- 
stances and  at  all  times,  but  that  the  criminality 
springs  from  some  extrinsic  matter,  not  visible 
upon  the  page  itself,  nor  universally  operative,  but 
capable  only  of  being  connected  with  it  by  evi- 
dence, so  as  to  demonstrate  the  particular  effect  of 
the  publication,  and  the  design  of  the  publisher  ； 
such  a  writing,  not  libellous  per  se,  cannot  be 
arraisrued  as  the  author's  work  is  arraigned  upon 
the  record  before  the  court.  I  maintain,  without 
the  hazard  of  contradiction,  that  the  law  of  Eng- 
land positively  requires,  for  the  security  of  the  sub- 
ject, that  every  charge  of  a libel  complicated  with 
extrinsic  facts  and  circumstances  dehors  the  writ- 
ing, must  appear  literally  upon  the  record  by  an 
averment  of  such  extrinsic  facts  and  circumstances. 
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that  the  defendant  may  know  what  crime  he  is 
called  upon  to  answer,  and  how  to  stand  upon  his 
defence.  What  crime  is  it  that  the  defendant 
comes  to  answer  for  to-day?  what  is  the  notice 
that  I，  who  am  his  counsel,  have  from  this  parch- 
ment of  the  crime  alleged  against  him  ？  I  come  to 
defend  his  having  written  this  book.  The  record 
states  nothing  else  ；  the  general  charge  of  sedition 
in  the  introduction  is  notoriously  paper  and  pack- 
thread ； because  the  innuendoes  cannot  enlarge  the 
sense,  or  natural  construction  of  the  text.  The 
record  does  not  state  any  one  extrinsic  fact  or  cir- 
cumstance to  render  the  work  criminal,  at  one  time 
more  than  another  ；  it  states  no  peculiarity  of  time 
or  season,  or  intention,  not  provable  from  the  wri- 
ting itself,  which  is  the  naked  charge  upon  record. 
There  is  nothing  therefore  whicii  gives  you  any 
jurisdiction  beyond  the  construction  of  the  work 
itself  ；  and  you  cannot  be  justified  in  finding  it 
criminal  because  published  at  this  time,  unless  it 
would  have  been  a  criminal  publication  under  any 
circumstances,  at  any  other  time. 

The  law  of  England  then,  both  in  its  forms  and 
substance,  being  the  only  rule  by  which  the  author 
or  the  work  can  be  justified  or  condemned,  and  the 
charge  upon  the  record  being  the  naked  charge  of 
a libel,  the  cause  resolves  itseli  into  a  question  of 
the  deepest  importance  to  us  all 一 the  nature  and 
extent  of  the  liberty  of  the  English  press. 
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But  before  I  enter  upon  it,  I  wish  to  fulfil a  duty 
i い the  defendant,  which,  if  I  do  not  deceive  myself, 
is  at  this  moment  peculiarly  necessary  to  his im par- 
tial trial.  If  an  advocate  entertains  seutiments 
injurious  to  the  defence  he  is  engaged  in,  he  is  not 
only  justified,  but  bound  in  duty,  to  conceal  them; 
so,  on  the  other  hand,  if  his  own  genuine  senti- 
ments, or  anything  connected  with  nis  character  or 
situation,  can  add  strength  to  his  professional  assist- 
ance, he  is  bound  to  throw  them  into  tlie  scale. 
Jn  addressing  myself,  therefore,  to  gentlemen  not 
only  zealous  for  the  honor  of  English  government, 
but  visibly  indignant  at  any  attack  upon  its  prin- 
ciples, and  who  would,  perhaps,  be  impatient  of 
arguments  from  a  suspected  quarter,  I  give  my 
client  the  benefit  oi  declaring,  that  I  am,  and  ever 
have  been,  attached  to  the  genuine  principles  of 
the  British  government  ；  and  that,  however  the 
court  or  you  may  reject  the  application,  I  defend 
him  upon  principles  not  only  consistent  with  its 
permanence  and  security,  but  without  the  estab- 
lishment of  which  it  never  could  have  had  an 
existence. 

The  proposition  wliicn  I  mean  to  maintain,  as 
the  basis  of  the  liberty  of  the  press,  and  without 
which  it  is  an  empty  sound,  is  this :  that  every 
man,  not  intending  to  mislead,  but  seeking  to  en- 
lignteii  others  with  what  his  owu  reason  and  con- 
science, however  erroneously,  have  dictated  to  him 
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as  truth,  may  address  himself  to  the  universal  reu- 
son  of  a  wliole  nation,  either  upon  the  subject  of 
governments  in  general,  or  upon  that  of  our  own 
particular  country  ；  that  he  may  analyze  the  princi- 
ples of  its  constitution,  point  out  its  errors  and 
defects,  examine  and  publish  its  corruptions,  warn 
his  fellow-citizens  against  their  ruinous  conse- 
quences,  and  exert  his  whole  faculties  in  pointing  out 
the  most  advantageous  changes  in  establishments 
which  he  considers  to  be  radically  defective,  or 
sliding  from  their  object  by  abuse.  All  this  every 
subject  of  this  country  has  a  right  to  do,  if  he  con- 
templates only  what  he  thinks  would  be  for  its 
advantage,  and  but  seeks  to  change  the  public 
mind  by  the  conviction  which  flows  from  reason- 
ings dictated  by  conscience. 

If,  indeed,  he  writes  what  he  does  not  think  ；  if, 
contemplating  the  misery  of  others,  he  wickedly 
condemns  what  his  own  understandiner  approves  ； 
or,  even  admitting  his  real  disgust  against  the  gov- 
ernment or  its  corruptions,  if  he  calumniates  living 
magistrates,  or  holds  out  to  individuals,  that  they 
have  a  right  to  run  before  the  public  mind  in  their 
conduct  ；  that  they  may  oppose  by  contumacy  or 
force  what  private  reason  only  disapproves  ；  that 
they  may  disobey  the  】aw，  because  their  judgment 
condemns  it  ；  or  resist  the  public  will,  because  they 
honestly  wish  to  change  it 一 he  is  then  a  criminal 
upon  every  principle  of  rational  policy,  as  well  as 
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upon  the  immemorial  precedents  of  English  jus- 
tice ； because  such  a  person  seeks  to  disunite  indi- 
viduals from  their  duty  to  the  whole,  and  excites 
to  overt  acts  of  misconduct  in  a  part  of  the  com- 
munity, instead  of  endeavoring  to  change,  by  the 
impulse  of  reason,  that  universal  assent,  which, 
in  this  and  in  every  country,  constitutes  the  law 
for  all. 

I  have  therefore  no  difficulty  in  admitting,  that, 
if  upon  an  attentive  perusal  of  this  work,  it  shall 
be  found  that  the  defendant  has  promulsrated  any 
doctrines  which  excite  individuals  to  withdraw  from 
their  subjection  to  the  law  by  which  the  whole 
nation  consents  to  be  governed  ；  if  his  book  shall 
be  found  to  have  warranted  or  excited  that  unfor- 
tunate criminal  who  appeared  here  yesterday  to 
endeavor  to  relieve  himself  from  imprisonment,  by 
the  destruction  of  a  prison,  or  dictated  to  him  the 
language  oi  aefiance  which  ran  through  the  whole 
of  his  defence  ；  if  throughout  the  work  there  shall 
be  found  any  syllable  or  .  letter,  which  strikes  at 
the  security  of  property,  or  jvhich  hints  that  any- 
thin  sr  less  than  the  whole  nation  can  constitute  the 
law,  or  that  the  law,  be  it  what  it  may,  is  not  the 
inexorable  rule  of  action  for  every  individual, I 
willingly  yield  him  up  to  the  justice  of  the  court. 

Gentlemen,  I  say  in  the  name  of  Thomas .  Paine, 
and  in  his  words  as  the  author  of  the  Eights  of 
31 
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Man,  as  written  in  the  verv  volume  that  is  cliaro-eJ 
with  seeking  tlie  destruction  of  property : 

" The  end  of  all  political  association  is,  the  pres- 
'ervation  of  the  rights  of  man,  which  rights  arc 
liberty,  property,  and  security  ；  that  the  nation  is 
the  source  of  all  sovereignty  derived  from  it  ；  the 
right  of  i>roperty  being  secured  and  inviolable,  no 
one  ought  to  be  deprived  of  it,  except  in  cases  of 
evident  public  necessity,  legally  ascertained,  and  on 
condition  of  a  previous  just  indemnity." 

These  are  undoubtedly  the  rights  of  man ~ the 
risrhts  for  which  all  governments  are  established — 
and  the  only  rights  Mr.  Paine  contends  for;  but 
which  he  thinks  (no  matter  whether  right  or 
wrong)  are  better  to  be  secured  by  a  republican 
constitution  than  by  the  forms  of  the  English  gov- 
ernment. He  instructs  me  to  admit,  that,  when 
government  is  once  constituted,  no  individuals > 
without  rebellion,  can  withdraw  their  obedience 
from  it  ；  that  all  attempts  to  excite  them  to  it  are 
highly  criminal,  for  the  most  obvious  reasons  of 
policy  and  justice  ；  that  nothing  short  of  the  will 
of  a  whole  people  can  change  or  affect  the  rule  by 
which  a  nation  is  to  be  governed 一 and  that  no 
private  opinion,  however  honestly  inimical  to  the 
forms  or  substance  of  the  law,  can  justify  resistance 
to  its  authority,  while  it  remains  in  force.  The 
author  of  the  Rights  of  Man  not  only  admits  the 
truth  of  all  this  doctrine,  but  he  consents  to  be  con- 
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victcd,  and  I  also  consent  for  him,  unless  his  work 
shall  be  found  studiously  and  painfully  to  inculcate 
these  great  principles  of  government  which,  it  is 
cKarged  to  have  been  written  to  destroy. 

Let  me  not,  therefore,  be  suspected  to  be  con- 
tending, that  it  is  lawful  to  write  a  book  pointing 
out  defects  in  the  English  government,  and  excit- 
ing individuals  to  destroy  its  sanctions,  and  to 
refuse  obedience.  But,  on  the  other  hand,  I  do 
contend,  that  it  is  lawful  to  address  the  English 
nation  on  these  momentous  subjects  ；  for  had  it  not 
been  for  this  unalienable  right,  (thanks  be  to  God 
and  our  fathers  for  establishing  it!)  how  should  we 
have  had  this  constitution  which  we  so  loudly 
boast  of?  It,  m  the  march  of  the  human  mind,  no 
man  could  have  gone  before  the  establishments,  of 
the  time  lie  lives  in,  how  could  our  establishment, 
by  reiterated  changes,  have  become  what  it  is? 
If  no  man  could  have  awakened  the  public  mind 
to  errors  and  abuses  in  our  government,  how  could 
it  have  passed  on  from  stasre  to  stage,  through 
reformation  and  revolution,  so  as  to  have  arrived 
from  barbarism  to  such  a  pitch  of  happiness  and 
perfection,  that  the  attorney-general  considers  it  as 
a  profanation  to  touch  it  further,  or  to  look  for  any 
future  amendment? 

in  this  manner  power  has  reasoned  in  every  a<?e  ； 
TOvernmont,  in  its  own  estimation,  has  been  at  all 
limes  a  system  of  perfection  ；  but  a  free  press  lias 
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examined  and  detected  its  errors,  and  the  people 
have  from  time  to  time  reformed  them.  This  free- 
dom has  alone  made  our  government  what  it  is  ； 
tnis  freedom  alone  can  preserve  it  ；  and  therefore, 
under  the  banners  of  that  freedom,  to-day  I  stand 
up  to  defend  Thomas  Paine.  But  how,  alas  ！ 
shall  this  task  be  accomplished  ？  How  may  I  ex- 
pect from  you  what  human  nature  has  not  made 
man  for  the  performance  of?  How  am 1 to  address 
your  reasons,  or  ask  them  to  pause,  amidst  the 
torrent  of  prejudice  which  has  hurried  away  the 
public  miiid  on  the  subject  you  are  to  judge? 

Was  an  Englishman  ever  so  brought  as  a  crimi- 
nal before  an  English  court  of  justice  ？ ェ t  I  were 
to  ask  you,  gentlemen  of  the  jury,  what  is  the 
choicest  fruit  that  grows  upon  the  tree  of  English 
liberty,  you  would  answer,  security  under  the  law. 
If ェ were  to  ask  the  whole  people  of  England,  the 
return  they  looked  for  at  the  hands  of  government, 
for  the  burdens  under  which  they  bend  to  support 
it,  I  should  still  be  answered,  security  under  the 
law  ；  or,  in  other  words,  an  impartial  administra- 
tion of  justice.  So  sacred,  therefore,  has  the 
freedom  of  trial  been  ever  held  in  England  ；  so 
anxiously  does  justice  guard  against  every  possible 
bias  in  her  path,  that  if  the  public  mind  had  been 
locally  agitated  upon  any  subject  in  judgment,  the 
forum  has  either  been  changed,  or  the  trial  post- 
poned.   The  circulation  of  any  paper  that  brings, 
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or  can  be  supposed  to  bring,  prejudice,  or  even 
well-found  knowledge,  within  the  reach  of  a  British 
tribunal,  on  the  spur  of  an  occasion,  is  not  oiily 
highly  criminal,  but  defeats  itself,  by  leading  to 
•  put  off  the  trial  which  its  object  was  to  pervert. 
On  this  principle,  the  noble  and  learned  judge  will 
permit  me  to  remind  him,  that  on  the  trial  of  the 
Dean  of  St.  Asaph  for  a libel,  or  rather  when  he 
was  brought  to  trial,  the  circulation  of  books  by 
a  society  favorable  to  his  defence,  was  held  by  his 
lordship,  as  Chief  Justice  of  Chester,  to  be  a 
reason  for  not  trying  the  cause  ；  although  they 
contained  no  matter  relative  to  the  Dean,  nor  to 
the  object  of  his  trial ； being  only  extracts  from 
ancient  authors  of  high  reputation,  on  the  general 
rights  01  juries  to  consider  the  innocence  as  wdl as 
the  guilt  of  the  accused  ；  yet  still,  as  the  recollection 
of  these  rights  was  pressed  forward  with  a  view  to 
affect  the  proceedings,  the  proceedings  were  post- 
poned. 

Is  the  defendant  then  to  be  the  only  exception 
to  these  admirable  provisions  ？  Is  the  English 
law  to  judge  him,  stripped  of  the  armor  with  which 
its  universal  justice  encircles  all  others?  Shall  we, 
in  the  very  act  oi  judging  him  for  detracting  from 
the  English  government,  furnish  him  with  ample 
matter  for  just  reprobation,  instead  of  detraction  ？ 
Has  not  his  cause  been  prejudged  through  a  thou- 
sand channels?    Has  not  the  work  before  you  been 
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daily  and  publicly  reviled,  and  his  person  held  up 
to  derision  and  reproach  ？  Has  not  the  public 
mind  been  excited  by  crying  down  the  very  phrase 
and  idea  of  the  Rights  of  Man  ？  Nay,  have  not 
associations  of  gentlemen,  I  speak  it  with  regret, 
because  I  am  persuaded,  from  what  I  know  of 
some  of  them,  that  they,  amongst  them  at  least, 
*  thought  they  were  serving  the  public  ；  yet  have 
they  not,  in  utter  contempt  or  ignorance  of  that 
constitution  of  which  they  declare  themselves  to 
be  the  guardians,  published  the  grossest  attacks 
upon  the  defendant  ？  Have  tliey  not,  even  while 
the  cause  has  been  standing  here  for  immediate 
trial,  published  a  direct  protest  against  the  very 
work  now  before  you;  advertising  in  the  same 
paper,  though  under  the  general  description  of 
seditious  libels,  a  reward  on  the  conviction  of  any 
person  who  should  dare  to  sell  the  book  itself,  to 
which  their  own  publication  was  ah  answer  ？  The 
attorney-general  has  spoken  of  a  forced  circulation 
of  this  work  ；  but  how  have  these  prejudging 
papers  been  circulated  ？  We  all  know  how.  They 
have  been  thrown  into  our  carriages  in  every 
street  ；  they  liave  met  us  at  every  turnpike  ；  and 
they  lie  in  the  areas  of  all  our  houses.  To  com- 
plete the  triumph  of  prejudice,  that  high  tribunal, 
of  which  I  have  the  honor  to  be  a  member  (my 
learned  friends  know  what  I  say  to  be  true),  lias 
been  drawn  into  tins  vortex  of  slander,  and  some 
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of  lis  members  (I  must  not  speak  of  tke  house 
itself)  have  thrown  the  weight  of  their  stations 
into  the  same  scale.  By  all  these  means  I  main- 
tain that  this  cause  has  been  prejudged. 

It  mav  be  taid  that  I  Lave  made  no  motion  to 
put  off  the  trial  for  tlieso  causes,  and  that  courts 
of  themselves  take  no  cognizance  of  wli に t  passes 
elsewhere,  without  facts  laid  before  them,  vientle- 
lUen,  I  know  that  I  should  have  had  equal  justice 
from  the  court  if  I  had  brought  myself  within  the 
rule.  But  when  should  I  have  been  better  in  the 
present  aspect  of  tilings  ？  And  I  only  remind  you, 
therefore,  of  all  these  hardships,  that  you  may 
recollect  that  your  juderment  is  to  proceed  upon 
that  alone  wliicn  meets  you  here,  upon  the  evidence 
in  the  cause,  and  not  upon  suggestions  destructive 
of  every  principle  of  justice. 

Having  disposed  of  these  foreign  prejudices, 1 
hope  yon  will  as  little  reirard  some  arguments  that 
luive  been  offered  to  you  in  court.  The  letter 
、vhicli  has  been  so  repeatedly  pressed  upon  you,  • 
ought  to  be  dismissed  even  from  your  recollection. 
I  have  already  put  it  out  of  the  question,  as  having 
been  written  long  subsequent  to  the  book,  and  as 
being  a  nbel  on  the  iving,  wlucii  no  pnrt  of  the 
information  charges,  and  which  may  hereafter  be 
prosecuted  as  a  distinct  offence.  I  consider  tliat 
letter  besides,  and  indeed  have  always  beard  it 
treated,  as  a  forgery,  contrived  to  injure  the  merits 
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of  the  cause,  and  to  embarrass  me  personally  in  its 
defence.  I  have  a  right  so  to  consider  it,  because 
it  is  unsupported  by  anything  similar  at  an  earlier 
period.  The  defendants  whole  deportment,  pre- 
vious to  the  publication,  has  been  wholly  unexcep- 
tionable. He  properly  desired  to  be  given  up  as 
the  author  of  the  book,  if  any  inquiry  should  take 
place  concerning  it  ；  and  he  is  not  affected  in  evi- 
dence, directly  or  indirectly,  with  any  illegal  or 
suspicious  conduct  ；  not  even  with  having  uttered 
an  indiscreet  or  taunting  expression,  nor  with  any 
one  matter  or  thing  inconsistent  with  the  duty  of 
the  best  subject  in  England.  His  opinions,  indeed , 
were  adverse  to  our  system  ；  but  I  maintain  that 
opinion  is  free,  and  that  conduct  alone  is  amenable 
to  the  law. 

You  are  next  desired  to  judge  of  the  author's 
mind  and  intention  by  the  modes  and  extent  of 
the  circulation  of  his  work.  The  first  part  of  the 
Rights  of  Man,  Mr.  Attorney-General  tells  you  he 
did  not  prosecute,  although  it  was  in  circulation 
through  the  country  for  a  year  and  a  half  together, 
because  it  seems  it  circulated  only  amongst  what 
he  styles  the  judicious  part  of  the  public,  who 
possessed  in  their  capacities  and  experience  an 
antidote  to  the  poison  ；  but  that  with  regard  to 
the  second  part,  now  before  you,  its  circulation 
had  been  forced  into  every  corner  of  Britain  ；  it 
had  been  printed  and  reprinted,  for  cheapne お 
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even  upon  wliited  brown  paper,  and  had  crept  into 
the  very  nurseries  of  children,  as  a  wrapper  for 
their  sweetmeats. 

^^n  answer  to  this  statement,  which  after  all 
stands  only  upon  Mr.  Attorney -  Generars  own 
assertion,  unsupported  by  any  kind  of  proof  (no 
witness  having  proved  the  author's  personal  inter- 
ference with  the  Bale),  I  still  maintain,  that,  if 
he  had  the  most  anxiously  promoted  it,  the  question 
would  remain  exactly  the  same  ；  the  question  would 
still  be,  whether  at  the  time  when  Paine  composed 
his  work,  and  promoted  the  most  extensive  pur- 
chase 01 it,  ho  believed  or  disbelieved  what  he  had 
written,  and  whether  he  contemplated  the  happi- 
ness or  the  misery  of  the  English  nation,  to  which 
it  is  addressed  ；  and  whichever  of  these  intentions 
may  be  evidenced  to  your  judgments  upon  read- 
ing the  book  itself,  I  confess  I  am  utterly  at  a loss 
to  comprehend  how  a  writer  can  be  supposed  to 
mean  something  different  from  what  be  has  writ- 
ten, by  proof  of  an  anxiety,  common  I  believe  to 
all  authors,  that  his  work  should  be  generally  read. 
Remember,  I  am  not  asking  your  opinions  of  the 
doctrines  themselves  ；  you  have  given  them  already 
pretty  visibly  since  I  began  to  address  you  ；  but 
I  shall  appeal  not  only  to  you,  but  to  those  who, 
without  our  leave,  will  hereafter  judge,  and  with- 
out appeal,  of  all  that  we  are  doing  to-day,  whether, 
upon  the  matter  which  I  hasten  to  lay  before  you. 


490 


MB.  ekskine's  speech 


you  can  refuse  to  pronounce,  that  from  his  educa- 
tion, from  the  accidents  and  habits  of  his  life,  from 
the  time  and  occasion  of  the  publication,  from  the 
circumstances  attending  it,  and  from  every  line 
and  letter  of  the  work  itself^  and  from  all  his  other 
writings,  his  conscience  and  understanding,  no 
matter  whether  erroneously  or  not,  were  deeply 
and  solemnly  impressed  with  the  matters  cont^iiiied 
in  his  book  ；  that  he  addressed  it  to  the  reason  of 
the  nation  at  large,  and  not  to  the  passions  of  indi- 
viduals, and  that,  in  the  issue  of  its  influence,  he 
contemplated  only  what  appeared  to  him,  though 
it  may  not  to  us,  to  be  the  interest  and  happiness 
of  England  and  of  the  whole  human  race.  In 
drawing  the  one  or  the  other  of  these  conclusions, 
the  book  stands  first  in  order,  and  it  shall  now 
speak  for  itself. 

Gentlemen,  the  whole  of  it  is  in  evidence  before 
you  ；  the  particular  parts  arraigned  having  only 
been  read  by  my  consent,  upon  the  presumption, 
that,  upon  retiring  from  the  court,  you  would  care- 
fully compare  them  with  the  context,  and  all  the 
parts  with  the  whole  viewed  together.  You  can- 
not indeed  do  justice  without  it.  The  most  com- 
mon letter,  even  in  the  ordinary  course  oi  business, 
cannot  be  read  in  a  cause  to  prove  an  oDiigation 
for  twenty  shillings  without  the  whole  being  read, 
that  the  writer's  meaning  may  be  seen  without 
deception.    But  in  a  criminal  charge,  comprehend- 
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ing  only  four  pages  and  a  half,  out  of  a  work  con- 
taining nearly  two  hundred,  you  cannot,  with  even 
the  appearance  of  common  decency,  pronounce  a 
judgment  without  the  most  deliberate  and  cautious 
comparison.  I  observe  that  the  noble  and  learned 
judge  confirms  me  in  this  observation. 

If  any  given  part  of  a  work  be  legally  explana- 
tory of  every  other  part  of  it,  the  preface,  a  fortiori, 
is  the  most  material ； because  the  preface  is  the 
author's  own  key  to  his  writing  ；  it  is  there  that 
he  takes  the  reader  by  the  hand,  and  introduccj 
liira  to  his  subject  ；  it  is  there  that  the  spirit  and 
iuteiition  of  the  whole  is  laid  before  liim  by  way 
of  prologue.  A  preface  is  meant  by  the  author  Oo 
a  clue  to  ignorant  or  careless  readers  ；  the  author 
says  by  it,  to  every  man  who  chooses  to  begin 
where  be  ought,  look  at  my  plan 一 attend  to  my 
distinctions 一 mark  the  purpose  and  limitations  of 
the  matter  I lay  before  you. 

Let  then  tlie  calumniators  of  Thomas  Paine  now 
attend  to  his  preface,  where,  to  leave  no  excuse  for 
ignorance  or  misrepresentation,  he  expresses  him- 
self thus : 

" I  have  differed,  from  some  professional  gentle- 
men on  the  subject  of  prosecutions,  and  I  since  find 
they  are  falling  into  ray  opinion,  which  I  will  here 
state  as  fully,  but  as  concisely  as  I  can. 

《• 丄 will  first  put  a  case  with  respect  to  any  law, 
and  then  compare  it  with  a  government,  or  witli 


492 


MB.  EESKINE's  speech 


what  in  England  is,  or  has  been,  called  a  consti- 
tution. 

"It  would  be  an  act  of  despotism,  or  what  in 
England  is  called  arbitrary  power,  to  make  a law 
to  prohibit  investigating  the  principles,  good  or  bad, 
on  which  such  a law,  or  any  other,  is  founded. 

a law  be  bad,  it  is  one  thing  to  oppose  the 
practice  of  it,  but  it  is  quite  a  different  thing  to 
expose  its  errors,  to  reason  on  its  defects,  and  to 
show  cause  why  it  should  be  repealed,  or  why 
another  ought  to  be  substituted  in  its  place.  I 
have  always  held  it  an  opinion,  making  it  also  my 
practice,  that  it  is  better  to  obey  a  bad  law,  making 
use  at  the  same  time  of  every  argurpent  to  show 
its  errors,  and  procure  its  repeal,  than  forcibly  to 
violate  it;  because  the  precedent  of  breaking  a  bad 
Jaw  might  weaken  the  force,  and  lead  to  a  discre- 
tionary violation,  of  those  which  are  good. 

" The  case  is  the  same  with  principles  and  forms 
of  governments,  or  what  are  called  constitutions, 
and  the  parts  of  which  they  are  composed. 

" It  is  for  the  good  of  nations  and  not  for  the 
emolument  or  aggrandizement  of  particular  indivi- 
duals, that  government  ought  to  be  established,  and 
that  mankind  are  at  the  expense  of  supporting  it. 
The  defects  of  every  government  and  constitution, 
both  as  to  principle  and  form,  must,  on  a  parity  of 
reasoning,  be  as  open  to  discussion  as  ihe  defects  of  a 
law,  and  it  is  a  duty  which  every  man  owes  to  society 
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to  point  them  out.  When  those  defects,  aud  the 
means  of  remedying  them,  are  generally  seen  by  a 
nation,  that  nation  will  reform  its  government  or 
its  constitution  in  the  one  case,  as  the  government 
repealed  or  reformed  the  law  in  the  other." 

Gentlemen,  you  must  undoubtedly  wish  to  deal 
with  every  man  who  comes  before  you  in  judgment, 
as  you  would  be  dealt  by  ；  and  surely  you  will  not 
lay  it  down  to-day  as  a law  to  be  binding  hereafter 
even  upon  yourselves,  that  if  you  should  publish 
any  opinion  concerning  existing  abuses  in  your 
country's  government,  and  point  out  to  tlie  whole 
public  the  means  of  amendment,  you  are  to  bo 
acquitted  or  convicted  as  any  twelve  men  may  hap- 
pen to  agree  with  you  iu  your  opinions.  Yet  this 
is  precisely  what  you  are  asked  to  do  to  another; 
it  is  precisely  the  case  before  you;  Mr.  Paine 
expressly  says,  I  obey  a law  until  it  is  repealed  ； 
obedience  is  not  only  my  principle  but  my  prac- 
tice, since  my  disobedience  of  a law  from  thinkinf? 
it  bad,  might  apply  to  justify  another  man  in  the 
disobedience  of  a  good  one  ；  and  thus  individuals 
would  give  the  rule  for  themselves,  and  not  society 
for  all.  You  will  presently  see  that  the  same  prin- 
ciple pervades  the  whole  work  ；  and  I  am  the  more 
anxious  to  call  your  attention  to  it,  however  repe- 
tition may  tire  you,  because  it  unfolds  the  whole 
principle  of  my  argument  ；  for,  if  you  find  a 
sentence  in  the  whole  book  that  invests  any  indi- 
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vidiial,  or  any  number  of  individuals,  or  any  com- 
munity short  of  the  whole  nation,  with  a  power  of 
changing  any  part  of  the  law  or  constitution,  I 
abandon  the  cause,  yes,  I  freely  abandon  it,  because 
I  will  not  affront  the  majesty  of  a  court  of  justice 
by  maintaining  propositions  which,  even  uj)oa  the 
surface  of  them,  are  false. 

Mr.  Paine,  page  162-168,  goes  on  thus : 
" When  a  nation  changes  its  opinions  and  habits 
of  thinking,  it  is  no  longer  to  be  governed  as 
before  ；  but  it  would  not  only  bs  wrong,  but  bad 
policy,  to  attempt  by  force  what  ought  to  be 
accomplished  by  reason.  Rebellion  consists  iu 
forcibly  opposing  the  general  will  of  a  nation, 
whether  by  a  party  or  by  a  government.  There 
ouffht,  therefore,  to  be,  in  every  nation,  a  method 
of  occasionally  ascertaining  the  state  of  public 
opinion  with  respect  to  government. 

" There  is,  therefore,  no  power  but  the  voluntary 
will  of  the  people,  that  has  a  right  to  act  in  any 
matter,  respectinir  a  general  reform  ；  and,  by  the 
same  riVht  that  two  persons  can  confer  on  such  a 
subject,  a  thousand  may.  The  object  in  all  such 
preliminary  proceedings  is,  to  find  out  what  the 
ceneral  sense  of  a  nation  is,  and  to  be  governed  by 
it.  If  it  prefer  a  bad  or  defective  government  to 
a  reform,  or  choose  to  pay  ten  times  more  taxes 
than  there  is  occasion  for,  it  has  a  rignt  to  do  so; 
and  so  loner  as  the  majority  do  not  impose  condi- 
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lions  on  the  minority  different  to  what  they  impose 
on  themselves,  thougli  there  may  be  much  error, 
there  is  no  injustice  ；  neither  will  the  error  con- 
tinue long.  Reason  and  discussion  will  soon  bring 
things  to  right,  however  wrong  tliey  may  begin. 
By  such  a  process  no  tumult  is  to  be  apprehended. 
The  poor,  in  all  countries,  are  naturally  both  peace- 
able and  grateful  in  all  reforms  in  which  their 
interest  and  happiness  are  included.  It  is  only  by 
neglecting  and  rcjecrting  them  that  they  become 
tumultuous." 

Gentlemen,  these  are  the  sentiments  of  the  author 
of  the  Rights  of  Man  ；  and  wnatever  his  opinions 
may  be  of  the  defects  in  our  government,  it  never 
can  change  ours  concerning  it,  if  our  sentiments  arc 
just  ；  and  a  writing  can  】】ever  be  seditious  in  the 
sense  of  the  English  law,  which  states  that  the 
government  leans  on  the  universal  will  for  its  sup- 
port. 

This  universal  will  is  the  best  and  securest  title 
which  his  Majesty  and  his  family  have  to  the  throne 
of  these  kingdoms  ；  and  in  proportion  to  the  wis- 
dom of  our  institutions,  the  title  must  in  common 
sense  become  the  stronger  ；  so  little  klea,  indeed," 
have  I  of  any  other,  that  in  my  place  in  Parliament, 
not  a  week  asro,  I  considered  it  as  the  best  way  of 
expressing  my  reverence  to  the  constitution,  as 
establisned  at  the  revolution,  to  declare  (I  believe 
in  the  presence  of  the  Heir  apparent  to  the  Crown 
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to  whom  I  have  the  greatest  personal  attachment) 
that  his  Majesty  reigned  in  England,  by  choice  and 
consent  as  the  magistrate  of  the  English  people  ； 
not  indeed  a  consent  and  choice  by  personal  elec- 
tion, like  a  Kinsr  of  Poland,  the  worst  of  all  possible 
constitutions  ；  but  by  the  election  of  a  family  for 
great  national  objects,*  in  defiance  of  that  hereditary 
right,  which  only  becomes  tyranny,  in  the  sense  of 
Mr.  Paine,  when  it  claims  to  inherit  a  nation,  in- 
stead of  governing  by  their  consent,  aud  continuing 
for  its  benefit.  This  sentiment  has  the  advantage 
of  Mr.  Burke's  high  authority,  who  says  with  great 
truth,  in  a letter  to  his  constituents,  "Too  little 
dependence  cannot  be  had  at  this  time  of  day  on 
names  and  prejudices  ；  the  eyes  of  mankind  are 
opened  ；  and  communities  must  be  held  together 
by  a  visible  and  solia  interest."  I  believe,  gentle- 
men of  the  jury,  that  the  Prince  of  Wales  will 
always  render  this  title  dear  to  the  people.  The 
attorney -general  can  only  tell  you  what  he  believes 
of  him;  I  can  tell  you  what  I  know  and  what  I 
am  bound  to  declare,  since  this  prince  may  be  tra- 
duced in  every  part  of  the  kingdom,  without  its 
coming  in  question,  till  brought  in  to  load  a  defence 
</itli  matter  collateral  to  the  charge.  I  therefore 
assert  what  the  attorney  -  general  can  only  hope, 
that  whenever  that  prince  snail  come  to  the  throne 
of  this  country  (which  I  pray,  but  by  the  course 
of  nature,  may  never  happen),  he  will  make  the 
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constitution  of  Great  Britain  the  foundation  of  all 
his  conduct. 

Having  now  established  the  author's  general 
intention  by  his  own  introduction,  which  is  the 
best  and  fairest  exposition,  let  us  next  look  at  the 
occasion  which  gave  it  birth. 

The  attorney-general,  throughout  the  whole 
course  of  his  address  to  you  (I  knew  it  would  be 
so),  has  avoided  the  most  distant  notice  or  hint  of 
any  circumstance,  having  led  to  the  appearance  of 
the  author  in  the  political  world,  after  a  silence 
of  so  many  years;  he  has  not  even  pronounced,  or 
even  glanced  at  the  name  of  Mr.  Burke,  but  Las 
left  you  to  take  it  for  granted  that  the  defendant 
volunteered  this  delicate  and  momentous  subject, 
and  without  being  led  to  it  by  the  provocation  of 
political  controversy,  bad  seized  a  favorable 
moment  to  stigmatize,  from  mere  inalice,  and 
against  his  own  confirmed  opinions,  the  constitution 
of  this  country. 

Gentlemen,  my  learned  friend  knows  too  well 

my  respect  and  value  for  him  to  suppose  that  I 

inn  charging  him  with  a  wilful  suppression  ；  I  know 

him  to  be  incapable  oi it;  he  knew  it  would  come 

from  me;  he  will  permit  me,  however,  to  lament 

that  it  should  have  been  left  to  me  to  inform  you, 

at  this  late  period  of  the  cause,  that  not  only  the 

work  before  you,  but  the  first  part,  of  which  it  is 

a  natural  continuation,  were  written  avowedly  and 
32 
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upon  the  face  oi  them,  in  answer  to  Mr.  jBurkc. 
They  were  written  besides  under  circumstances  to 
be  explained  hereafter,  in  the  course  of  which  ex- 
planation 1 may  have  occasion  to  cite  a  few  passages 
from  the  works  of  that  celebrated  person.  And  I 
shall  speak  of  him  with  the  highest  respect  ；  for, 
with  whatever  contempt  he  may  delight  to  look 
down  upon  ray  humble  talents,  however  he  may 
disparage  the  principles  which  direct  my  public 
conduct,  ne  shall  never  force  me  to  forget  the 
regard  which  this  country  owes  to  him  for  the 
writings  which  he  has  left  upon  record  as  an  inhe- 
ritance to  our  most  distant  posterity.  After  the 
gratitude  which  we  owe  to  God  for  the  divme  gifts 
of  reason  and  understanding,  our  next  thanks  are 
due  to  those  from  the  fountains  of  whose  enlighten- 
ed minds  they  are  lea  and  fructified  ；  but  pleading, 
as  I  do,  the  cause  of  freedom  of  opinions, 1 shall 
not  give  offence  by  remarking  that  this  great 
author  Las  been  thought  to  have  changed  some  of 
his  ；  and,  if  Thomas  Paine  had  not  thought  so,  I 
should  not  now  be  addressing  you,  because  the 
book  which  is  my  subject  would  never  have  been 
written.  Who  may  be  right  and  who  in  the  wrong, 
in  the  contention  oi  doctrines,  I  have  repeatedly 
disclaimed  to  be  the  question  ；  I  can  only  say  that 
Mr.  Paine  may  be  right  throughout,  but  that  Mr. 
Burke  cannot;  Mr.  Paine  has  been  uniform  in  his 
opinions,  but  Mr.  Burke  has  not  ；  Mr.  Burke  can 
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only  be  right  in  part  ；  but,  should  Mr.  Paine  be 
even  mistaken  in  the  whole,  still I  am  not  removed 
from  the  principle  of  his  defence.  Aiy  defence  has 
nothing  to  do  with  the  rectitude  of  his  doctrines. 
I  admit  Mr.  Paine  to  be  a  republican  ；  you  shall 
soon  see  what  made  hjiin  one  ；  I  do  not  seek  to 
shade  or  qualify  his  attack  upon  our  constitution  ； 
I  put  my  defence  upon  no  sucli  matter :  he  undoubt- 
edly means  to,  declare  it  to  be  defective  in  its  forms, 
and  contaminated  with  abuses,  which,  in  his  judg- 
ment, will  one  day  or  other  bring  on  the  ruin  of 
us  all ； it  is  in  vain  to  mince  the  matter  ；  this  is 
the  scope  of  his  work.  But  still,  it  contains  no 
attack  upon  the  King's  majesty,  nor  upon  any  other 
living  magistrate  ；  if  it  excites  to  no  resistance  to 
magistracy,  but,  on  the  contrary,  if  it  even  studious- 
ly inculcates  obedience,  then,  whatever  may  be  its 
defects,  the  question  continues  as  before,  and  ever 
must  remain  an  unmixed  question  of  the  liberty  of 
the  press.  I  have  therefore  considered  it  as  no 
breach  of  professional  duty,  nor  injurious  to  the 
cause  I  am  defending,  to  express  my  own  admira- 
tion of  the  real  principles  of  our  constitution  ；  a 
constitution  which  I  hope  may  never  give  way  to 
any  other,  a  constitution  which  has  been  produc- 
tive of  many  benefits,  and  which  will  produce 
many  more  hereafter,  if  we  have  wisdom  enough  to 
pluck  up  the  weeds  that  grow  in  the  richest  soils 
and  among  the  brightest  flowers.    I  agree  with 
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the  merchants  of  London,  in  a late  declaration, 
that  the,  English  government  *is  equal  to  the  refor- 
mation of  its  own  abuses  ；  and,  as  an  inhabitant 
of  the  city,  I  would  have  signed  it,  if  I  had  known, 
of  my  own  knowledge,  the  facts  recited  in  its 
preamble  ；  but  abuses  th^  English  constitution 
unquestionably  has,  which  call  loudly  for  reforma- 
tion, the  existence  of  which  has  been  the  theme  of 
our  greatest  statesmen,  which  have  too  plainly 
formed  the  principles  of  the  defendant,  and  may 
have  lea  to  the  very  conjuncture  which  produced 
this  book. 

•  lientlemen,  we  all  but  too  well  remember  the 
calamitous  situation  in  which  our  country  stood 
but  a  few  years  ago;  a  situation  which  no  man 
can  look  back  upon  without  horror,  nor  feel  him- 
self safe  from  relapsing  into  asrain  while  the  causes 
remain  which  produced  it.  The  event  I  allude  ta 
you  must  know  to  be  the  American  war,  and  the 
still  existing  causes  oi it 一 the  corruptions  of  this 
government.  In  those  days  it  was  not  thought 
virtue  by  the  patriots  of  England  to  conceal  the 
existence  of  them  from  the  people  ；  but  then,  as 
now,  authority  condemned  them  as  disaffected  sub- 
jucts,  and  defeated  the  ends  they  sought  by  their 
promulgation. 

Hear  the  opinion  of  Sir  George  Saville 一 not 
his  speculative  opinion  concerning  the  structure  of 
our  government  in  the  abstract,  but  his  opinion  of 
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the  settled  abuses  which  prevailed  in  his  time,  and 
which  continue  at  this  moment.  But  first  let  me 
remind  you  who  Sir  George  Saville  was.  I  fear 
we  shall  hardly  look  upon  his  like  again.  How 
shall I  describe  him  to  you  ？  In  my  own  words  I 
cannot.  I  was  lately  commended  by  Mr.  Burke  in 
the  house  of  commons  for  strengthening  my  own 
language  by  an  appeal  to  Dr.  Johnson.  Were  the 
honorable  gentleman  present  at  this  moment,  he 
would  no  doubt  doubly  applaud  my  choice  in  re- 
sorting to  his  own  works  for  the  description  of  Sir 
George  Saville : 

"His  fortune  is  among  the  largest ；  a  fortune 
which,  wholly  unincumbered  as  it  is,  without  one 
single  charge  from  luxury,  vanity,  or  excess,  sinks 
under  the  benevolence  oi its  dispenser.  This  pri- 
vate benevolence,  expanding  itself  into  patriotism, 
renders  his  whole  being  the  estate  of  the  public,  in 
which  he  has  not  reserved  a  peeulium  for  himself 
of  profit,  diversion,  or  relaxation.  During  the 
session,  the  first  in  and  the  last  out  of  the  house 
of  commons,  he  passes  from  the  senate  to  the 
camp,  and,  seldom  seeing  the  seat  of  his  ances- 
tors, he  is  always  in  Parliament  to  serve  his  coun- 
try,  or  in  the  field  to  defend  it." 

It  is  impossible  to  ascribe  to  such  a  character 
any  principle  but  patriotism,  when  he  expressed 
himself  as  follows : 

" I  return  to  you  baffled  and  dispirited,  and  I 
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am  sorry  that  truth  obliges  me  to  add,  with  hardly 
a  ray  of  hope  of  seeing  any  change  in  the  miserable 
course  of  public  calamities. 

" On  this  melancholy  day  of  account,  in  render- 
ing up  to  you  my  trust,  I  deliver  to  you  your  share 
of  a  country  maimed  and  weakened  ；  its  treasure 
lavished  and  misspent  ；  its  honors  faded  ；  and  its 
conduct  the  laughing-stock  of  Europe  ；  our  nation 
in  a  manner  without  allies  or  iriends,  except  sucli 
as  we  have  hired  to  destroy  our  fellow-subjects,  and 
to  ravage  a  country  in  which  we  once  claimed  au 
invaluable  share.    I  return  to  you  some  of  your 
principal  privileges  impeached  and  mangled.  And 
lastly,  I leave  you,  as  I  conceive,  at  this  hour  and 
moment,  folly,  effectually,  and  absolutely,  under 
the  discretion  and  power  of  a  military  force,  which 
is  to  act  without  waiting  for  the  authority  of  the 
civil  magistrates. 

"Some  have  been  accused  of  exaggerating  the 
public  misfortunes  ；  nay,  of  having  endeavored  to 
help  forward  the  mischief,  that  they  might  after- 
wards raise  discontents.  I  am  willing  to  hope  that 
neither  my  temper  nor  my  situation  in  life  will  be 
thought  naturally  to  urge  me  to  promote  misery, 
discord,  or  confusion,  or  to  exult  in  the  subversion 
of  order,  or  in  the  ruin  of  property.  I  have  no 
reason  to  contemplate  with  pleaisure  the  poverty 
of  our  country,  the  increase  of  our  debts  and  of 
our  taxes,  or  the  decay  of  our  commerce.  Trust 
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not,  however,  to  my  report  ；  reflect,  compare,  and 
judge  for  yourselves. 

" But,  under  all  these  disheartening  circumstan- 
ces, I  could  yet  entertain  a  cheerful  hope,  and 
undertake  again  the  commission  witli  alacrity,  as 
well  as  zeal,  if  I  could  see  any  effectual  steps  taken 
to  remove  the  original  cause  of  the  mischief  ；  '  then 
would  there  be  a  hope ノ 

" But,  till  the  purity  of  the  constituent  body,  and 
thereby  that  of  the  representative,  be  restored, 
there  is  none. 

" I  gladly  embrace  this  most  public  opportunity 
of  deliverinsr  my  sentiments,  not  only  to  all  my 
constituents,  but  to  those  likewise  not  my  constitu- 
ents, whom  yet,  in  the  larsre  sense,  I  represent, 
and  am  faithfully  to  serve. 

" I look  upon  restoring  election  and  representa- 
tion in  some  degree  (for  I  expect  no  miracles)  to 
their  original  purity,  to  be  that,  without  which  all 
other  efforts  will  be  vain  9nd  ridiculous. 

"If  something  be  not  done,  you  may,  indeed, 
retain  the  outward  form  of  your  constitution,  but 
not  the  power  thereof." 

Such  were  the  words  of  that  great,  good  man, 
lost  with  those  of  many  others  of  his  time,  and  his 
fame,  as  far  as  power  could  hurt  it,  put  in  the 
shade  along  with  them.  The  consequence  we  have 
all  seen  and  felt.  America,  from  an  obedient, 
affectionate  colony,  became  an  independent  nation  ； 
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and  two  millions  of  people,  nursed  in  the  very  laj> 
of  our  monarchy,  became  the  willing  subjects  of  a 
republican  constitution. 

Gentlemen,  in  that  great  and  calamitous  conflict 
Edmund  Burke  and  Thomas  Paine  fought  in  the 
same  field  of  reason  together,  but  with  very  differ- 
ent successes.  Mr.  Burke  spoke  to  a  Parliament  in 
England,  such  as  Sir  George  Saville  describes  it,， 
having  no  ears  but  for  sounds  that  flattered  its 
corruptions.  Mr.  Paine,  on  the  other  hand,  spoke 
to  a  people  ；  reasoned  with  them,  told  them  that 
they  were  bound  by  no  subjection  to  any  sover- 
eignty, further  than  their  own  benefit  connected 
them  ；  and  Dy  these  powerful  arguments  prepared 
the  minds  of  the  American  people  for  that  glorious, 
just,  and  hanpy  revolution. 

Uentlemen,  I  have  a  right  to  distinguish  it  by 
these  epithets,  because  I  aver  at  tnis  moment  there 
is  as  sacred  a  regard  to  property,  as  inviolable  a 
security  to  all  the  rights  of  individuals,  lower  taxes, 
fewer  grievances,  less  to  deplore  and  more  to  ad- 
mire, in  the  constitution  of  America,  than  in  that 
of  any  other  country  under  heaven.  I  wish,  indeed, 
to  except  our  own;  but  I  cannot  even  do  £hat,  till 
it  shall  be  purged  of  those  abVises  which,  though 
they  obscure  and  deform  the  surface,  have  not  as 
yet,  thank  God,  destroyed  the  vital  parts. 

Why,  then,  is  Mr.  Paine  to  be  calumniated  and 
reviled,  because,  out  of  a  people  consisting  of  near 
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three  millions,  he  alone  did  not  remain  attached  in 
opinion  to  a  monarchy  ？  Remember,  that  all  tlie 
blood  which  was  shed  in  America,  and  to  which 
he  was  for  years  a  melancholy  and  indignant  wit- 
ness, was  shed  by  the  authority  of  the  Crown  of 
Great  Britain,  under  the  influence  of  a  Parliament, 
such  as  Sir  George  Saville  has  described  ；  and  such 
as  Mr.  Burke  himself  will  be  called  upon  by  and 
by  in  more  glowing  colors  to  paint  it.  How  then 
can  it  be  wondered  at  that  Mr.  Paine  should  return 
to  this  country  in  his  heart  a  republican  ？  Was  he 
^  not  equally  a  republican  when  he  wrote  Common 

Sense  ？  Yet  that  volume  has  been  sold  without 
restraint  or  prosecution  in  every  shop  in  England 
ever  since,  and  which  nevertheless  (I  appeal  to 
\the  book,  which  I  have  in  court,  and  which  is  in 
everybody's  Lands)  cod  tains  every  one  principle 
*  of  government,  and  every  abuse  in  the  British 
constitution  which  is  to  be  found  in  the  Rights  cf 
Man.  Yet  Mr.  Burke  himself  saw  no  reason  to  be 
alarmed  at  that  publication,  nor  to  cry  down  its 
contents  ；  even  when  America,  which  was  swayed 
by  it,  was  in  arms  against  the  Crown  of  Great 
Britain.  You  shall  hear  his  opinion  oi it,  in  his 
letter  to  the  sheriffs  of  Bristol,  pages  33  and  34: 

"The  Court  Gazette  accomplished  what  the 
abettors  of  independence  had  attempted  in  vain. 
When  that  aismgenuous  compilation,  and  strange 
medley  of  railing  and  flattery,  was  adduced,  as  a 
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proof  of  the  united  sentiments  of  the  people  of 
Great  Britain,  there  was  a  great  change  through- 
out all  America.  The  tide  of  popular  affection, 
which  had  still  set  towards  the  parent  country, 
began  immediately  to  turn,  and  to  flow  with  great 
rapidity  in  a  contrary  course.  Far  from  conceal- 
ing these  wild  declarations  of  enmity,  the  author 
of  the  celebrated  pamphlet*  which  prepared  the 
minds  of  the  people  for  independence,  insists 
largely  on  the  multitude  and  the  spirit  of  these 
addresses  ；  and  draws  an  argument  from  them, 
which,  if  the  fact  were  as  be  supposes,  must  be 
irresistible.  For  I  never  knew  a  writer  on  the 
theory  of  government  so  partial  to  authority,  as 
not  to  allow,  that  the  hostile  mind  of  the  rulers  to 
their  people,  did  fully  justify  a  change  of  govern- 
ment ； nor  can  any  reason  whatever  be  given,  why 
one  people  should  voluntarily  yield  any  degree  of 
pre-eminence  to  another,  but  on  a  supposition  of 
great  affection  and  benevolence  towards  them. 
Unfortunately,  your  rulers,  trusting  to  other  things, 
took  no  notice  of  this  great  principle  of  connection." 

Such  were  the  sentiments  of  Mr.  Burke,  but 
there  is  a  time,  it  seems,  for  all  things. 

Gentlemen,  the  consequences  of  this  mighty  rev- 
olution are  too  notorious  to  require  illustration. 
No  audience  would  sit  to  hear  (what  every  body- 
has  seen  and  felt),   how   the   independence  of 

«  Common  Sense,  written  by  Thomas  Poinc,  in  America. 
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America  notoriously  produced,  not  by  remote  and 
circuitous  effect,  but  directly  and  palpably,  the 
revolutions  which  now  agitate  Europe,  and  which 
portend  such  mighty  changes  over  the  face  of  the 
earth.  Let  governments  take  warning.  The  rev- 
olution in  France  was  the  consequence  of  her  incur- 
ably corrupt  aud  profligate  government.  God 
forbid  that  I  should  -  be  thought  to  lean,  by  this 
declaration,  upon  her  unfortunate  monarch,  bend- 
ing, perhaps  at  this  moment,  under  afflictions  which 
my  heart  sinks  within  me  to  think  of;  when 丄 
speak  with  detestation  of  the  former  politics  of  the 
French  Court,  I  fasten  as  little  of  them  upon  that 
fallen  and  unhappy  prince,  as  I  impute  to  our  gra- 
cious Sovereign  the  corruptions  of  our  own.  I 
desire,  indeed,  in  the  distinetest  manner,  to  be 
understood  that  I  mean  to  speak  of  his  Majesty, 
not  only  with  that  obedience  and  duty  which  I  owe 
to  him  as  a  subject,  but  with  that  justice  which  I 
think  is  due  to  him  from  all  men  who  examine  his 
conduct  either  in  public  or  private  life. 

Gentlemen,  Mr.  Paine  happened  to  be  in  Eng- 
land when  the  French  revolution  took  place,  and 
notwithstanding  what  he  must  be  supposed  and 
allowed  from  his  own  history  to  have  felt  upon 
such  a  subject,  he  remained  wholly  silent  and  inac- 
tive. The  people  of  this  country  too,  appeared  to 
be  indifferent  spectators  of  the  animating  scene. 
They  saw,  without  visible  emotion,  despotism  de- 
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stroyed,  and  the  King  of  France,  by  his  own  con- 
sent, become  the  first  magistrate  of  a  free  people 
Certainly,  at  least,  it  produced  none  of  those  effect? 
which  are  so  deprecated  by  government  at  present  ； 
nor,  most  probably,  ever  would,  if  it  had  not 
occurred  to  the  celebrated  person,  whose  name  I 
must  so  often  mention,  voluntarily  to  provoke  the 
subject  ；  a  subject  which,  ii  aanererous  to  be  dis- 
cussed, he  should  not  have  led  to  the  discussion  of, 
for,  surely,  it  is  not  to  be  endured,  that  any  private 
man  shall  publish  a  creed  for  a  whole  nalx>n  ；  shall 
tell  us  that  we  are  not  to  think  for  ouicvIfcs ~ 
shall  impose  liis  own  fetters  upon  the  human  niind 
~ shall  dogmatize  at  discretion ― and  yet  that  no 
man  shall  sit  down  to  answer  him  without  being 
guilty  of  a libel. I  assert,  that  if  it  be  a libel  to 
mistake  our  constitution,  to  attempt  the  support 
of  it  by  means  that  tend  to  destroy  it,  and  to 
choose  the  most  dangerous  season  for  doing  so,  Mr. 
Burke  is  that  libeler,  but  not  therefore  the  object 
of  a  criminal  prosecution  ；  whilst  I  am  defending 
the  motives  of  one  man,  I  have  neither  right  nor 
disposition  to  criminate  the  motives  of  another. 
All I  contend  for,  is  a  fact  that  cannot  be  contro- 
verted, viz.,  that  this  o&cious  interference  was  the 
origin  of  Mr.  Paine's  book.  I  put  my  cause  upon 
its  being  the  origin  oi it ~ the  avowed  origin 一 
as  will  abundantly  appear  from  the  introduction 
and  preface  to  both  parts,  and  from  the  whole  body 
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of  the  work  ；  nay,  from  the  very  work  of  Mr. 
Burke  himself,  to  which  both  of  them  are  answers. 

For  the  history  of  that  celebrated  work  I  appeal 
to  itself. 

When  the  French  revolution  had  arrived  at 
some  of  its  early  stages,  a  few,  and  but  a  few,  per- 
sons, not  to  be  named  when  compared  with  the 
nation,  took  a  visible  interest  in  these  mighty 
events  ；  an  interest  well  worthy  of  Englishmen. 
They  saw  a  pernicious  system  of  government  which 
had  led  to  desolating  wars,  and  had  been  for  ages 
the  scourge  of  Great  Britain,  giving  way  to  a 
system  which  seemed  to  promise  harmony  and 
peace  amongst  nations.  They  saw  this  with  virtuous 
and  peaceable  satisfaction  ；  and  a  reverend  divine,  * 
eminent  for  his  eloquence,  recollecting  that  the 
issues  of  life  are  in  the  hands  of  God,  saw  no  pro- 
fan  eness  in  mixing  the  subject  with  public  thanks- 
giving, by  reminding  the  people  of  this  country 
of  their  own  glorious  deliverance  in  former  ages. 
It  happened,  also,  that  a  society  of  gentlemen, 
France  being  then  a  neutral  nation,  and  her  own 
monarch  swearing  almost  daily  upon  her  altars 
to  maintain  the  new  constitution,  thought  they 
infringed  no  law  by  sending  a  general  congratula- 
tion. Their  numbers,  indeed,  were  very  incon- 
siderable : so  much  so,  that  Mr.  Burke,  with  more 
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trr ノ丄 ian  wl" ト： i_  hf^.zjs  l ニモ vvlcme  wah  a  ear- 

- UrtI!  T^ry  !a:-Iv  he  La«i  never  hesni  cf  soch  a 
ぺノ' し I:  •r^riisir.Iv  n-ver  «:»：1：-：；： :t»J  a  ulctz^i  of  lis 
:: ノ：； : ノー"  t-  r.  he  r^iieYe-i.  iL  ite  cf  any  fers*>a 
<.'jt  '  I  iLfr:r  own  ^t- 

V.  f.y  th^n  m-jke  ihvir  pr»  ^ec-iins^  the  «al»j€Ct 
cf  J-^^nn  tLrccz--  «  A-n^It^n-i  ？  mere  ba  J  been 
CO  fr>—:-mi"n  ゃヒ— t  iLem,  nor  anr  ehanre 
f:': こ le-.J  even  cj->n  ^-u-:  wi .  n  •iisaiTeotx^n  a:^ainst 
aij  j  of  their  l->]y.  Bu:  Zlr.  Burke 【h  '：12：111  it  was 
n^('rv り i  f  r  Lis  e!  v,u«ccce  lo  whip  iLe^e  cms  of 
(Let:  n  to  iLeir  kencel-.  Er'w  Le  has  ？ uccc^aL 
I  a[  r  eal  to  a:l t:' ぶ Lr^?  haf  f«ec->J  sinc-e  the  intr.> - 
d'jctka  of  hi?  simlsoi  in  tbe  Bnn>h  eaipire,  bv 
giving  to  tLe  Rir:z,  wh«:se  title  was  qii^s:ioned  by 
no  man.  a  line  wLieb  it  is  his  ^'lajesty's  meet  sol- 
emn interest  to  dLscIaim. 

AfiCT  LaTins,  in  Lis  first  work,  lashed  Dr.  Price 

し 

in  a  strain  of  e!  >['ieat  irony  for  e :»n-:  lering  th? 
raonficliy  to l>e  elective,  which,  as  he  eiulJ  not  but 
know.  Dr.  Price,  io  the  literal  sense  of  electicij, 
iK-'itljer  did  nor  e;uld  pos^^iW.r  CL»ns:  Jer  it，  Mr. 
Burke  puWi-shed  a  s?:i)nd  treatise  ；  io  which,  after 
reprioting  nnny  pa—sacres  from  Mr.  Paines  former 
work,  lie  ridicules  and  denies  the  supposed  right 
of  the  people  to  eliansre  their  govemments,  in  the 
following  words  : 

" The  French  revolution,  say  they  speaking  of 


IN  DEFENCE  OF  PAINE 


oil 


the  English  societies,  was  the  act  of  the  majority 
of  the  people  ；  and  if  the  majority  of  any  oilier 
people,  the  people  of  England  for  instance,  wish  to 
make  the  same  change,  they  have  the  same  right  ； 
just  the  same  undoubtedly  ；  that  is,  none  at  all." 

And  then,  after  speakinsr  of  the  subserviency  of 
will  to  duty  (in  which  I  agree  with  him),  he,  in  a 
substantive  sentence,  maintains  the  same  doctrine  ； 
thus: 

" The  constitution  of  a  country  being  once  set- 
tled upon  some  compact,  tacit  or  expressed,  there 
is  no  power  existing  of  force  to  alter  it,  without 
the  breach  of  the  covenant,  or  the  consent  of  all 
the  parties.    Such  is  the  nature  of  the  contract." 

So  that  if  reason,  or  even  revelation  itself,  were 
now  to  demonstrate  to  us,  that  our  constitution 
was  mischievous  in  its  effects,  if,  to  use  Mr.  Attor- 
ney-General's expression,  we  had  been  insane  for 
the  many  centuries  we  have  supported  it  ；  yet  that 
still,  if  the  King  had  not  forieited  his  title  to  the 
crown,  nor  the  lords  their  privileges,  the  universal 
voice  of  the  people  of  England  could  not  build  up 
a  new  government  upon  a legitimate  basis. 

Passing  by,  for  the  present,  the  absurdity  of 
such  a  proposition,  and  supposing  it  could,  beyond 
all  controversy,  be  maintained  ；  for  heaven's  sake, 
let  wisdom  never  utter  it  ！  Let  policy  and  pru- 
dence forever  conceal  it!  If  you  seek  the  stability 
of  tlie  English  government,  rather  put  the  book 
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of  Akr.  Paine,  whicb  calls  it  bad,  into  ereiy  hand 
in  the  kin^doai,  than  doctrines  which  bid  faimum 
Datore  rebel  even  against  that  which  k  the  best. 
Say  to  the  per や le  of  Englanl,  look  at  toot  oon- 
stitntioD,  there  it  lies  before  you,  the  work  of  yoor 
pioQS  fathers,  handed  down  as  s  saered  deposit 
from  generation  to  generation,  the  result  €£  wfe- 
aom  and  virtue,  and  its  parts  eem^Dted  tngediw 
with  kindred  blood,  there  are,  indeed,  a  few  spots 
upon  its  Enrfaee;  bat  the  same  principle  which 
reared  the  strncture  will  brash  them  all  away. 
Yoa  may  preserve  yoor  government,  too  mav 
destroy  it.  To  soch  an  address,  what  would  be 
the  answer  ？  A  chorus  of  the  nadon,  yes,  we  will 
preserve  it.  But  say  to  the  same  nation^  even  of 
the  very  same  oonstitution,  it  is  ycurs,  such  as  it  is, 
for  better  or  for  worse  ；  it  is  ？ trapped  upon  your 
backs,  to  cany  it  as  beasts  of  burden,  too  have  no 
jurisdiction  to  cast  it  off.  Let  this  be  voor  posi- 
tion, and  TOO  instantly  raise  up  <I  appeal  to  every 
man's  consciousness  of  Lis  own  nature),  a  spirit  of 
uneai^iness  and  aisoontent.  It  is  this  spirit  alone, 
that  lias  pointed  most  of  the  passages  arraigned  be- 
fore you. 

But  let  the  prudence  of  Mr.  Burke's  argument 
be  what  it  may,  the  argument  itself  is  untenable. 
His  Majesty  undoubtedly  was  not  elected  to  the 
throne.  Xo  man  can  be  supposed,  in  the  teeth 
of  fact,  to  have  contended  it;  but  did  not  the  peo- 
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pie  of  England  elect  ！ King  William,  and  break  the 
hereditary  succession  ？  and  does  not  his  Majesty's 
title  grow  out  of  that  election  ？  It  is  one  of  the 
charges  against  the  defendant,  liis  having  denied 
the  Parliament  which  called  the  Prince  of  Orange 
to  the  throne  to  have  been  a legal  convention  of 
the  whole  people  ；  and  is  not  the  very  foundation 
of  that  charge,  that  it  was  such  a legal  convention, 
and  that  it  was  intended  to  be  so  ?  And  ii it  was 
so,  did  not  the  people  then  confer  the  crown  upon 
King  William  without  any  regard  to  hereditary 
right  ？  Did  they  not  cut  off  the  Prince  of  Wales, 
who  stood  directly  in  the  line  of  succession,  and 
who  had  incurred  no  personal  forfeiture  ？  Did 
they  not  give  their  deliverer  an  estate  in  the  crown 
totally  new  and  unprecedented  in  the  law  or  his- 
tory of  the  country  ？  And,  lastly,  might  they  not, 
by  tlie  same  authority,  have  given  the  royal  inher- 
itance to  the  family  of  a  stranger ？  Mr.  Justice 
Blackstone,  in  his  Commentaries,  asserts  in  terms 
that  they  might;  and  ascribes  their  choice  of  King 
William,  and  the  subsequent  limitations  of  the 
crown,  not  to  want  or  jurisdiction,  but  to  their  true 
origin,  to  prudence  and  discretion  in  not  disturbing 
a  valuable  institution  further  than  public  safety 
and  necessity  dictated. 

The  English  government  stands  then  on  this 
public  consent ~ the  true  root  of  all  governments. 
And  I  agree  with  Mr.  Burke,  that,  while  it  is  well 
33 
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administered,  it  is  not  in  the  power  of  factions  or 
libels  to  disturb  it  ；  though  when  ministers  are  in 
fault,  they  are  sure  to  set  down  all  disturbances  to 
these  causes.  This  is  most  justly  and  eloquently 
exemplified  in  his  own  Thoughts  on  the  Cause  of 
the  present  Discontents,  pages  5  and  6. 

" Ministers  contend  that  no  adequate  provoca- 
tion has  been  given  for  so  spreading  a  discontent, 
oar  affairs  having  been  conducted  throughout  with 
remarkable  temper  and  consummate  wisdom.  The 
wicked  industry  of  some  libelers,  joined  to  the 
intrigues  of  a  few  disappointed  politicians,  have,  in 
their  opinion,  been  able  to  produce  this  unnatural 
ferment  in  the  nation. 

" Nothing,  indeed,  can  be  more  unnatural  than 
the  present  convulsions  of  this  country,  if  the  above 
account  be  a  true  one.  I  confess  I  shall  assent  to 
it  with  great  reluctance,  and  only  on  the  compul- 
sion of  the  clearest  and  firmest  proofs  ；  because 
their  account  resolves  itselt  into  this  short  but  dis- 
couraging proposition  : 《 That  we  have  a  very  good 
ministry,  but  that  we  are  a  very  bad  people  ；，  that 
we  set  ourselves  to  bite  the  hand  that  feeds  us; 
and,  with  a  malignant  insanity,  oppose  the  meas- 
ures, and  ungratefully  vilify  the  persons  of  those 
whose  sole  object  is  our  own  peace  and  prosperity. 
If  a  few  puny  libelers,  acting  under  a  knot  of  fac- 
tious politicians,  without  virtue,  parts,  or  character, 
for  such  they  are  constantly  represented  by  these 
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gentlemen,  are  sufficient  to  excite  this  disturbance, 
very  perverse  must  be  the  disposition  of  that  peo- 
ple, amongst  whom  such  a  disturbance  can  be  ex- 
cited by  such  means." 

He  says  true :  never  were  serious  disturbances 
excited,  by  such  means  ！ 

But  to  return  to  the  argument.  Let  us  now  see 
how  the  rights  of  the  people  stand  upon  authori- 
ties. Let  us  examine  whether  this  great  source  of 
government  insisted  on  by  Thomas  Paine,  be  not 
maintained  by  persons  on  whom  my  friend  will 
find  it  difficult  to  fasten  the  character  of  libelers. 

I  shall  begin  with  the  most  modern  author  on 
the  subject  of  government -"" whose  work  lies  spread 
out  before  me,  as  it  often  does  at  home  for  my  de- 
li erht  and  instruction  in  my  leisure  hours. 1 have 
also  the  honor  of  his  personal  acquaintance.  He 
is  a  man,  perhaps  more  than  any  other,  devoted  to 
the  real  constitution  of  this  country,  as  will  be 
found  throughout  his  valuable  work  ；  he  is  a  per- 
son, besides,  of  great  learning,  which  enabled  him 
to  infuse  much  useful  knowledge  into  my  learned 
friend  now  near  me,  who  introduced  me  to  him.* 
I  speak  of  Mr.  Paley,  Archdeacon  of  Carlisle,  and 
of  his  work,  entitled,  The  Principles  of  Political 
and  Moral  Philosophy,  in  which  he  investigates  the 
first  principles  of  all  governments ~ a  discussion 

*  Lord  Ellcnborough,  then  Mr.  Law.  ' 
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cryiTijact お cnroi-  I-ri  La  hs  j  rii:-::  'r,  and  dan* 
ger*> '丄モ in  r^e に：: 二な ：！：ュ， we  f:r  the  -mIt 

«rroar.d  of  iLe  su'^ex  r  •:• . .i^iu >a»  tLe  wi^  of  GoL 
お ecllf^rte^l  from  eit^ii-rii-i-y. 

" The  =te:s  bv  wn:t_-h  iLe  arz'iTuen:  p ，： oeeds  are 
few  and  direct.     It  G*>1  thai  the 

^  LappirjfAs  of  h:jni:ia  】ii«e  be  i-T^jzn  ::etL'  This  is 
the  fir,t  =iep,  an'J  iLe  f -uii  laiioa,  noi  only  of  this, 
but  of  every  moral  c*'jncIa-:oQ-  *  Cirii  society  eon — 
duces  to  that  en  J/  This  k  iLe  seoi.nd  pnjpaauoD. 
*  Civil  societies  caimot  be  opheM,  unless  in  each 
the  intere^rt  of  the  wh«  »Ie  s.ciety  be  binding  upon 
every  part  and  member  of ヒ， This  is  the  third 
iftep,  and  conduct-  us  to  the  condui^ioD,  namely, 
' That,  ftO Ion 2^  as  the  interest  of  the  whole  society 
requires  it,  that  is,  so  lonsr  as  the  establishei  gov- 
ernment cannot  be  re^L，ted  or  changed  without 
public  iDConvenience,  it  is  the  will  of  viod,  which 
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will  universally  determines  our  duty,  that  the  es- 
tablished government  be  obeyed  ；，  and  no  longer. 

" But  who  shall  judge  of  this?  We  answer, 
*  Every  man  for  himself/  In  contentions  between 
the  sovereign  and  the  subject,  the  parties  acknowl- 
edge no  common  arbitrator  ；  and  it  would  be  ab- 
surd to  commit  the  decision  to  those  whose  conduct 
has  provoked  the  question,  and  whose  own  interest, 
authority,  and  fate,  are  immediately  concerned  in 
it.  The  danger  of  error  and  abuse  is  no  objection 
to  the  rule  of  expediency,  because  every  other  rule 
is  liable  to  the  same  or  greater  ；  and  every  rule 
that  can  be  propounded  upon  the  subject,  like  all 
rules  which  appeal  to  or  bind  the  conscience,  must, 
in  the  appplication,  depend  upon  private  judgment. 
It  may  be  observed,  however,  that  it  ought  equally 
to  be  accounted  the  exercise  of  a  man's  private 
judgment,  whether  he  determines  by  reasonings 
and  conclusions  of  his  own,  or  submits  to  be  di- 
rected by  the  advice  of  others,  provided  he  be  free 
to  choose  his  guide ノ， 

He  then  proceeds  in  a  manner  rather  inconsistent 
with  the  principles  entertained  by  my  learned 
friend 】ii his  opening  to  you : 

" No  usage,  law,  or  authority  whatever,  is  so 
binding  that  it  need  or  ought  to  be  continued 
when  it  may  be  changed  with  advantage  to  the 
community.  The  family  of  the  prince,  the  order 
of  succession,  the  prerogative  of  the  Crown,  the 
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form  and  parts  of  the  legislature,  together  frith 
the  respective  powers,  office,  duration,  and  mutual 
dependency  of  the  several  parts,  are  all  only  so 
many  laws,  mutable,  like  other  laws,  whenever 
expediency  requires,  either  by  the  ordinary  act  of 
the  legislature,  or  if  the  occasion  deserve  i;  by  the 
interposition  of  the  people." 

No  man  can  say  that  Mr.  Palej  intended  to 
diffuse  discontent  by  this  declaratioa.  He  must 
therefore  be  taken  to  think  with  me,  that  freedom 
and  affection,  and  the  sense  of  advantage,  are  the 
best  and  the  only  supports  of  govern  men  t.  On  the 
same  principle  he  then  goes  on  to  say :  "  These 
points  are  wont  to  be  approached  with  a  kind  of 
awe;  they  are  represented  to  the  mind  as  princi- 
ples of  the  constitution,  settled  by  our  ancestors  ； 
and,  being  settled,  to  be  no  more  committed  to 
innovation  or  debate  ；  as  foundations  never  to  be 
stirred  ；  as  the  terms  and  conditions  of  the  social 
compact,  to  which  every  citizen  of  the  state  has 
engaged  his  fidelity,  by  virtue  of  a  promise  which 
he  caauot  now  recall.  Such  re.isons  have  no  place 
in  our  system." 

These  are  the  sentiments  of  this  excellent  author  ； 
and  there  is  no  part  of  》Ir.  Paine's  work,  from  the 
one  end  of  it  to  the  Ocher,  that  advances  any  other 
propositioiL 

But  the  attorney-general  will  say,  thes3  are  the 
grave  speculative  opinions  of  a  friena  to  the  En<r- 
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lish  government,  whereas  Mr.  Paine  is  its  professed 
enemy.  What  then  ？  The  principle  is,  that  every 
man,  while  he  obeys  the  laws,  is  to  think  for  him- 
self, and  to  communicate  what  he  thinks.  The 
very  ends  of  society  exact  this  license,  and  the 
policy  of  the  law,  in  its  provisions  for  its  security, 
has  tacitly  sanctioned  it  The  real  fact  is,  that 
writings  against  a  free  and  well-proportioned  gov- 
ernment need  not  be  guarded  against  by  laws. 
They  cannot  often  exist,  and  never  with  effect. 
The  just  and  awful  principles  of  society  are  rarely 
brought  forward  but  when  they  are  insulted  and 
denied,  or  abused  in  practice.  Mr.  Locke's  Essay 
on  Government  we  owe  to  Sir  Robert  Filraer,  as 
we  owe  Mr.  Fame's  to  Mr.  Burke  ；  indeed,  between 
the  arguments  of  Fiimer  and  Burke,  I  see  no  es- 
sential difference,  since  it  is  not  worth  dispiitinsr 
whether  a  king  exists  by  divine  right  or  by  indis- 
soluble human  compact,  if  he  exists  whether  we 
will  or  no. li  his  existence  be  without  our  con- 
sent, and  is  to  continue  without  benefit,  it  matters 
not  whether  his  title  be  from  God  or  from  man. 

That  his  title  is  from  man,  and  from  every  gen- 
eration of  man,  without  regard  to  the  determination 
of  former  ones,  hear  from  Mr.  Locke  :  "All  men," 
say  they,  (i.  e"  Fiimer  and  his  adherents),  "are," 
born  under  government,  and  therefore  they  cannot 
be  at  liberty  to  begin  a  new  one.  Every  one  is 
born  a  subject  to  his  father,  or  his  prince,  and  is 
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therefore  under  the  perpetual  tie  of  subjection  and 
allegiance.  It  is  plain  mankind  never  owiied  nor 
considered  any  such  natural  subjection  that  they 
were  born  in,  to  one  or  the  other,  that  tied  them, 
without  their  own  consents,  to  a  subjection  to  them 
and  their  heirs. 

" It  is  true,  that  whatever  engagements  or  pro- 
mises any  one  has  made  for  himself,  he  is  undei 
the  obligation  of  them,  but  cannot,  by  any  compact 
whatsoever,  bind  his  children  or  posterity  ；  for  his 
son,  when  a  man,  being  altogether  as  free  as  the 
father,  any  act  of  the  father  can  no  more  give  away 
the  liberty  of  the  son,  than  it  can  of  any  body 
eke/， 

So  much  for  Mr.  Lockers  opinion  of  the  rights 
of  man.  Let  us  now  examine  his  ideas  of  the 
supposed  danger  of  entrusting  him  with  them. 

" Perhaps  it  will  be  said,  that  the  people  being 
ignorant,  aud  always  discontented,  to  lay  the 
foundation  of  government  in  the  unsteady  opinion 
and  uncertain  humor  of  the  people,  is  to  expose  it 
to  certain  ruin  ；  and  no  government  will  be  able 
long  to  subsist,  if  the  people  may  set  up  a  new 
legislature,  whenever  they  take  offence  at  an  old 
one.  To  this,  I  answer 一 "  Quite  the  contrary  : 
people  are  not  so  easily  got  out  of  their  old  forms, 
as  some  are  apt  to  suggest  ；  they  are  hardly  to  be 
prevailed  with  to  amend  the  acknowledged  feu  Its 
in  the  frame  they  have  been  accustomed  to  ；  and 
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if  there  be  any  original  defects,  or  adventitiou;i 
ones  introduced  by  time,  or  corruption,  it  is  not  an 
easy  thing  to  be  changed,  even  when  all  the  world 
sees  there  is  an  opportunity  for  it.  This  slowness 
and  aversion  of  the  people  to  quit  tlieir  old  consti- 
tutions, has  in  the  many  revolutions  wliich  have 
been  seen  in  this  kingdom  in  this  and  former  ages, 
still  kept  us  to,  or  after  some  intervals  of  fruitless 
attempts,  still  brought  us  back  again  to  our  old 
legislative  of  kings,  lords,  and  commons;  and 
whatever  provocations  have  made  the  crown  be 
taken  from  some  of  our  princes'  heads,  they  never 
carried  the  people  so  far  as  to  place  it  in  another 
line." 

Gentlemen,  I  wish  I  had  strength  to  go  on  with 
all  that  follows  ；  but  I  have  read  enough  not  only 
to  mainiaui  the  true  principles  of  government,  but 
to  put  to  shame  the  narrow  system  of  distrusting 
the  people. 

It  may  be  said,  that  Mr.  Locke  went  great 
lengths  in  his  positions,  to  beat  down  the  contrary 
doctrine  of  divine  right,  which  was  then  endan- 
gerinff  the  new  establishment.  But  that  cannot 
be  objected  to  David  Hume,  who  maintains  the 
same  doctrine.  Speaking  of  the  Magna  Charta 
in  his  history,  vol. ii. p.  88，  he  says 一 "  It  must  be 
confessed,  that  the  former  articles  of  the  great 
charter  contain  such  mitigations  and  explanations 
of  the  feudal  law,  as  are  reasonable  and  equitable  ； 
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and  that  tlie  latter  involve  all  the  chief  outlines  of 
a legal  government,  and  provide  for  the  equal 
distribution  of  justice  and  a  free  enjoyment  of  pro- 
perty ； the  great  object  for  which  political  society 
was  founded  by  men,  which  the  people  have  a 
perpetual  and  unalienable  right  to  re-call ； and 
which  time,  nor  precedent,  nor  statute,  nor  positive 
instruction,  ought  to  deter  them  from  keeping  ever 
uppermost  in  their  thoughts  and  attention." 

Tliese. authorities  are  sufficient  to  rest  on;  yet 1 
amnot  omit  Mr.  Burke  himself,  who  is,  if  possible, 
still  more  distinct  on  the  subject.  Speaking  not 
of  the  ancient  people  of  England,  but  of  colonies 
planted  almost  within  our  memories,  he  says,  "  If 
there  be  one  fact  in  the  world  perfectly  clear,  it  is 
this  ；  that  the  disposition  of  the  people  of  America 
is  wholly  averse  to  any  other  than  a  free  govern- 
ment ； and  this  is  indication  enough  to  any  honest 
statesman,  how  he  ought  to  adapt  whatever  power 
he  finds  in  his  hands  to  their  case.  If  any  ask  me 
what  a  free  government  is,  I  answer,  that  it  is 
what  the  people  think  so  ；  and  that  they,  and  not 
I，  are  the  natural,  lawful,  and  competent  judges  of 
this  matter.  If  they  practically  allow  me  a  greater 
degree  of  authority  over  them  than  is  consistent 
with  any  correct  ideas  of  perfect  freedom,  I  ought 
to  thank  them  for  so  great  a  trust,  and  not  to 
endeavor  to  prove  from  thence,  that  they  have 
reasoned  amiss,  and  that  having  gone  so  far,  by 
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analogy,  they  must  hereafter  have  no  enjoyment 
but  by  my  pleasure." 

Gentlemen,  all  that  I  have  been  stating  hitherto, 
lias  been  only  to  show,  that  th^re  is  not  such  novelty 
in  the  opinions  of  the  defendant  as  to  lead  you  to 
think  he  does  not  bona  fide  entertain  them,  much 
less  when  connected  with  the  history  of  his  life, 
which  I  therefore  brought  in  review  before  you. 
But  still  the  great  question  remains  unargued : 
Had  he  a  right  to  promulgate  these  opinions  ？  If 
he  entertained  them,  I  shall  argue  that  he  bad. 
And  although  niy  arguments  upon  the  liberty  of 
the  press,  may  not  to-day  be  honored  with  your,  or 
the  court's  approbation,  I  shall  retire  not  at  all  dis- 
heartened, consoling  myself  with  the  reflection, 
that  a  season  may  arrive  for  their  reception.  The 
most  essential  liberties  of  mankind  have  been  but 
slowly  and  gradually  received,  and  so  very  late, 
indeed,  do  some  of  them  come  to  maturity,  that, 
notwithstanding  the  attorney-general  tells  you  that 
the  very  question  I  am  now  agitating  is  most  pecu- 
liarly for  your  consideration,  as  a  jury,  under  our 
^incient  constitution,  yet  I  must  remind  both  you 
and  him  that  your  jurisdiction  to  consider  and 
deal  with  it  at  all  in  judgment,  is  but  a  year  old. 
Before  that  late  period,  I  ventured  to  maintain 
this  very  right  of  a  jury  over  the  question  of  libel 
under  the  same  ancient  constitution  (I  do  not  mean 
before  the  noble  judge  now  present,  for  the  matter 


z  Oft  Z.J  T^z  in  zhft  oxirs.  Ixiz  ber^ce ヒ？ 
to        霣ヒ —re       «1,«=5  •  bau  ber:>re  a.  n:«bl-*  I 

^TjiE.  aiiJ  ot  r ヒそ ni-:«  u ニウ I'rmpOEii  inretrrltv  :  * 
he  tTHsitoi  n>ev  hoc  -wizh  dAiZKZiL^'Z  ia-ieei.  for 
that  ti?  aarure 冒お iMa ド ： リっ bci  he  pa:  me 
a.-;  le  wiin  in  i  iLz^ri'^e^  as  T.:a  i-j  m  cfci^i  while  it  k 
li— f ing  IS  pranLe  oa:  of  seic^ja :  and  ir  etose 
had  CuEi^rn  tri ら i  zh^zi  in-rteaJ  n'》 霣， zhie  de 坌 Vn'iim 
ma く  have  fceea  ia-t;iG:lj  e:oTi«:-tel oq  the  pn»f 
fff  rLe  p7 ム Loa: ミリ ：!•  waar^rer  v.:.a  mi^ht  h^ve 
ib,^^'^!  of  hi?  ca.^.  Yet,  I  Lave  lived  to  5ee  it 
rf^Avrrl,  hj  an  almost  nnrialmi'as  Tote  of  the 
wL.'Ie  Parliament  of  Enz'ia  L  itmi  I  all  aloo^ 
}j^n  in  the  risat.  If  tnis  be  n'A  an  awfbl  lessoa 
of  c:iadon  conoeroin^  opinions,  where  are  sndli 
l«5^:»n3  to  be  read  ？ 

G*Erc:Iemen,  I  have  insistedL  at  srreat  len^h,  upon 
the  ori^n  of  soveraments,  and  detailed  the  authori- 
ties  wlii  i-h  you  hive  heard  upon  the  subject,  because 
I  c-  .ri-'Mer  it  10  be  not  onlr  an  essential  sapport, 
but  the  very  f  jan»ian«>a  of  the  liberty  of  the  press. 
If  Mr.  Burke  be  right 1 ひ his  principles  of  govern- 
ment, I  a'lmit  that  the  press,  in  my  sense  01 its 
fr^rtrJ り ra，  ou^hi  not  to  be  free,  nor  free  in  any  sense 
at  all ； an'J  that  all  addresses  to  the  people  upon 
the  subjects  of  govemaienr,  and  all  speculations  of 
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amendment,  of  what  kind  or  nature  soever,  are 
illegal  and  criminal ； since  if  the  people  have,  with 
out  possiDie  re-call,  delegated  all  their  authorities, 
they  have  no  jurisdiction  to  act,  and  therefore  none 
to  think  or  write  upon  such  subjects  ；  and  it  wouia 
be  a libel  to  arraign  government  or  any  of  its  acts, 
before  those  who  have  no  jurisdiction  to  correct 
them.  But  on  the  other  hand,  as  it  is  a  settled 
rule  in  the  law  of  England,  that  the  subject  may 
always  address  a  competent  jurisdiction,  no  legal 
argument  can  shake  the  freedom  of  the  press  in 
my  sense  of  it,  if  I  am  supported  in  my  doctrines 
concerning  the  great  unalienable  right  of  the 
people,  to  reform  or  to  change  their  governments. 
It  is  because  the  liberty  of  the  press  resolves 
itself  into  this  great  issue,  that  it  has  been  in  every 
country  the  last  liberty  which  subjects  have  been 
able  to  wrest  from  power.  Other  liberties  are  held 
under  governments,  but  the  liberty  of  opinion 
keeps  governments  themselves  in  due  subjection 
to  their  duties.  This  has  produced  the  martyrdom 
of  truth  in  every  age,  and  the  world  has  been  only 
purged  from  ignorance  with  the  innocent  blood  of 
those  who  have  enlightened  it. 

Gentlemen,  my  strength  and  time  are  wasted, 
and  I  can  only  make  this  melancholy  history  pass 
like  a  shadow  before  you. 

I  shall  begin  with  the  grand  type  and  example : 
The  universal  God  of  nature,  the  Saviour  of 


mankind,  the  fountain  of  all  light,  who  came  (o 
pluck  the  world  from  eternal  darkness,  expireil 
upon  a  cross,  the  scoff  of  iii6del  scorn  ；  and  his 
bles-eJ  apostles  followed  him  in  the  train  of  mar- 
tyr?. W  heo  he  came  in  the  flesh,  he  misrht  have 
come  like  the  Mahometan  Prophet,  as  a  powerful 
sovereiirn,  and  propngated  his  religion  with  an 
unojiiqiieral'le  sword,  which  even  now,  after  the 
lapse  of  age ；，  is  but  slowlv  aJTancinsr  unJer  the 
iiiriuenoe  cf  iv:is.>n,  over  the  face  of  the  eanh  ；  bat 
snoh  a  prtvess  would  have  be€*Q  inci:»nsisient  wirh 
bis  m:ssi-'iK  vrhioh  wa?  lo  confoimd  ihe  pride.  art'J 
to  t^;aMi>h  the  universal  nirhis  cf  men  :  be  came 
tlurcl>re  in  that  lowly  e:a:e  which  is  rtj  resrnie 1 
in  the  Ges:、、l,  an«.l  prv-aj-h^i-J  bis  o^n^jlanons  to  the 

P、  r: 

When  the  lonn  Jarion  of  ibis  reli3:'a  was  dis- 
i>^verv-i  to  be  ifivulnertslle  anJ  iii^iinvrtaL  we  fin-i 
ivlirivvi!  rvvror  ti.kip.j  the  ob:;!vh  iuro  rartnersnir- : 

X  A.  ^  A  急 

tiius  the  c»  rnu': ョ，: ：：さ b -rh  of  re 二： 3 二 1 
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of  England,  was  erected,  previous  to  all  the  great 
changes  in  the  constitution.  '  From  that  moment 
no  man  could  legally  write  without  an  Imprimatur 
from  the  state  ；  but  truth  and  freedom  found  their 
way  with  greater  force  through  secret  channels  ； 
and  the  unhappy  Charles,  unwarned  by  a  free  pros?, 
was  brought  to  an  ignominious  death.  When  men 
can  freely  communicate  their  thoughts  and  their 
sufferings,  real  or  imaginary,  tlieir  passions  spend 
themselves  in  air,  like  gunpowder  scattered  upon 
the  surface  ；  but  pent  up  by  terrors,  they  work 
unseen,  burst  forth  in  a  moment,  and  destroy  every- 
thing in  their  course.  Let  reason  be  opposed  to 
reason,  and  argument  to  argument,  and  every  good 
government  will  be  safe. 

The  usurper,  Cromwell,  pursued  the  same  system 
of  restraint  in  support  of  his  government,  and  the 
end  of  it  speeaily  followed. 

At  the  restoration  of  Charles  tlie  Second,  the 
Star-Chamber  ordinance  of  1637,  was  worked  up 
into  an  act  of  Parliament,  and  was  followed  up 
(luring  that  reign,  and  the  short  one  that  followed 
it,  by  the  most  sanguinary  prosecutions  ；  but  what 
fact  in  history  is  more  notorious,  than  that  this 
blind  and  contemptible  policy  prepared  and  has- 
tened the  ■  revolution?  At  that  great  era  those 
cobwebs  were  all  brushed  away  ；  the  freedom  of 
the  press  was  regenerated,  ana  the  country,  ruled 
by  its  affections,  has  since  enjoyed  a  century  of 
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tranquility  and  glory.  Tins 1 have  maintained,  by 
English  history,  that,  in  proportion  as  the  press 
has  been  free,  English  government  has  been  secure. 

Gentlemen,  the  same  important  truth  may  be 
illustrated  by  great  authorities.  Upon  a  subject 
of  this  kind,  resort  cannot  be  had  to  law  cases. 
The  ancient  law  of  England  knew  nothing  of  such 
libels  ；  they  began,  and  should  have  ended,  vritb 
the  Star-chamber.  What  writings  are  slanderous 
of  individuals,  must  be  looked  for  where  these 
prosecutions  are  recorded  ；  but  upon  general  sub- 
jects we  must  go  to  general  writers.  If,  indeed, 1 
were  to  refer  to  obscure  authors,  I  might  be  ans- 
wered, that  my  very  authorities  were  libels,  instead 
of  justifications  or  examples  ；  but  this  cannot  be 
said  with  effect  of  great  men,  whose  works  are 
classics  in  our  language,  tausrht  in  our  schools,  and 
repeatedly  printed  under  the  eye  of  government. 

I  shall  begin  with  the  poet  Milton,  a  great  autho- 
rity in  all  learning.  It  may  be  said,  indeed,  he 
was  a  republican,  but  that  would  only  prove  that 
republicanism  is  not  incompatible  with  virtue  ；  it 
may  be  said  too,  that  the  work  which  I  cite  was 
written  against  previous  licensing,  which  is  not 
contended  for  to-dav.  But,  if  every  work  were  to 
be  adjudged  a libel,  which  was  adverse  to  the 
wishes  of  crovernment,  or  to  the  opinions  of  those 
who  may  compose  it,  the  revival  of  a licenser  would 
be  a  security  to  the  public.    It  I  present  my  book 
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to  a  magistrate  appointed  by  law,  and  he  rejects 
it,  I  have  only  to  forbear  from  the  publication  ；  in 
the  forbearance  I  am  safe  ；  and  he  too  is  answer- 
able to  law  for  the  abuse  of  his  authority  ；  but, 
upon  the  argument  of  to-day,  a  man  must  print  at 
his  peril,  without  any  guide  to  the  principles  of 
judgment,  upon  which  his  work  may  be  afterwards 
prosecuted  and  condemned.  Milton's  argument 
therefore  applies,  and  was  meant  to  apply  to  every 
interruption  to  writing,  which,  while  it  onpresses 
the  individual,  endangers  the  state. 

"We  have  them  not,"  says  Milton,  "  that  can  be 
heard  of  from  any  ancient  state,  or  polity,  or 
church,  nor  by  any  statute  left  us  by  our  ancestors, 
elder  ox  later,  nor  from  the  modern  custom  of  any 
reformed  city,  or  church  abroad  ；  but  from  the 
most  anti-christian  council,  and  the  most  tyrannous 
inquisition  that  ever  existed.  Till  then,  books 
were  ever  as  freely  admitted  into  the  world  as  any 
other  birth  ；  the  issue  of  the  brain  was  no  more 
stifltd  than  the  issue  of  the  womb. 

"To  the  pure  all  things  are  pure;  not  only 
meats  and  drinks,  but  all  kind  of  knowledge 
whether  good  or  evil ； the  knowledge  cannot  defile, 
nor  consequently  the  books,  ii  the  will  and  con- 
science be  not  defiled. 

" Bad  books  serve  in  many  respects  to  discover, 

to  confute,  to  forewarn,  and  to  illustrate.  Whereof, 

what  better  witness  can  we  expect  I  should  pro- 
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dace,  than  one  of  your  own,  now  sitting  in  Pari  in- 
ment,  the  chief  of  learned  men  reputed  in  this  hiul 
Mr.  Seidell,  whose  volume  of  natural  and  nation"' 
laws  prove?,  not  only  bv  great  authorities  broaght 
together,  but  by  exquisite  reasons  and  theorem.; 
almost  matliematicallY  demonstrative,  that  all  opin- 
ions, yea,  errors,  known,  read,  and  collated,  are  of 
main  service  and  a's^istance  toward  the  spe^fJv  at- 
tainment of  what  is  truest 

"Opinions  and  understanding  are  not  saeh  ware^ 
as  to  be  monopolized  and  traded  in  bv  ticket-?,  and 
statutes,  and  standards.  We  must  out  think  to 
make  a  staple  commodity  of  all  the  knowleilf^e  in 
the  land,  to  mark  and  license  it  like  our  broadol >? : i 
and  our  woolpacks. 

"Xor  is  it  to  the  common  people  less  than  a 
reproach  ；  for  if  we  be  so  jealous  over  them  that 
we  cannot  trust  them  with  an  Ensrlish  pamphlet, 
what  do  we  but  censure  them  for  a  eriddy,  vicious, 
and  ungrounded  people,  in  such  a  sick  and  weak 
estate  of  laith  and  discretion  as  to  be  able  to  take 
nothing  down  but  through  the  pipe  of  a licenser. 
That  this  is  care  or  love  of  them,  we  cannot  pre- 
tend. 

"Tlicse  corruptions  which  it  seeks  to  prevent,, 
break  in  fa-ter  at  doors  which  caunot  be  shuL  To 
prevent  men  tliuiKing  and  acting  for  themselves 
by  restraints  on  the  press,  is  like  to  the  exploits 
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of  that  gallant  man  who  thought  to  pound  up  the 
crows  by  shutting  his  park  gate. 

"This  obstructing  violence  meets  for  the  most 
part  with  an  event  entirely  opposite  to  the  end 
which  it  drives  at.  Instead  of  suppressing  books, 
it  raises  them,  and  invests  them  with  a  reputation. 
The  punishment  of  wits  enhances  their  authority, 
saith  the  Viscount  St.  Albans  ；  and  a  forbidden 
writing  is  thought  to  be  a  certain  spark  of  truth, 
that  flies  up  in  the  face  of  them  who  seek  to  tread 
it  out." 

He  then  adverts  to  his  visit  to  the  faraous  Gali- 
leo whom  he  found  and  visited  in  the  inquisition, 
"for  not  thinking  in  astronomy  with  the  Francis- 
can and  Dominican  monks."  And  what  event 
ought  more  deeply  to  interest  and  affect  us  ？  The 
very  laws  of  nature  were  to  bend  under  the  rod  of 
a licenser.  This  illustrious  astronomer  ended  his 
life  within  the  bars  of  a  prison,  Decause,  in  seeing 
the  phases  of  Venus  through  his  newly-invented 
telescope,  he  pronounced  that  she  shone  with  bor- 
rowed light,  and  from  the  sun  as  the  centre  of  the 
universe.  This  was  the  mighty  crime,  the  placing 
the  sun  in  the  centre  ；  that  sun  which  now  inhabits 
it  upon  the  foundation  of  mathematical  truth,  which 
enables  us  to  traverse  the  pathless  ocean,  and  to 
carry  our  line  and  rule  amongst  other  worlds,  which 
but  for  vialileo  we  had  never  known,  perhaps  even 
to  the  recesses  of  an  infinite  and  eternal  God. 
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Milton,  then,  in  his  most  eloquent  address  to  the 
Parliament,  puts  the  liberty  of  the  press  on  its  true 
and  most  honorable  foundation : 

"Believe  it,  lords  and  commons,  they  who  counsel 
ye  to  such  a  suppression  of  books,  do  as  good  as 
bid  you  suppress  yourselves  ；  and  I  will  soon  show 
how. 

"It  it  be  desired  to  know  the  immediate  cause 
of  all  tnis  free  writing  and  free  sneaking,  there 
cannot  be  assigned  a  truer,  than  your  own  mild, 
and  free,  and  humane  government.  It  is  the  lib- 
erty, lords  and  commons,  wliicn  your  own  valorous 
ana  happy  counsels  have  purchased  us;  liberty, 
which  is  the  nurse  of  all  great  wits.  This  is  that 
which  has  rarified  and  enlightened  our  spirits,  like 
the  influence  of  heaven  ；  this  is  that  which  hath 
enfranchised,  enlarged,  and  lifted  up  our  apprehen- 
sions, degrees  above  themselves.  Ye  cannot  make 
us  now  less  capable,  less  knowing,  less  eagerly  pur- 
suing the  truth,  unless  ye  first  make  yourselves, 
that  made  us  so,  less  the  lovers,  less  the  founders 
of  our  true  liberty.  We  can  grow .  ignorant  again, 
brutish,  formal,  and  slavish,  as  you  found  us  ；  but 
you  then  must  first  become  that  whicn  ye  cannot  be 
一 oppressive,  arbitrary,  and  tyrannous 一 as  they 
were  from  whom  ye  have  freed  us.  That  our  hearts 
are  now  more  capacious,  our  thoughts  now  more 
erected  to  the  search  and  expectation  of  greatest 
and  exactest  things,  is  the  issue  of  your  own  virtue 
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propagated  in  us.  Give  me  the  liberty  to  know, 
to  utter,  and  to  argue  freely  according  to  con- 
science, above  all  liberties." 

Gentlemen,  I  will  yet  refer  you  to  another 
author,  whose  opinion  you  may  think  more  in 
point,  as  having  lived  in  our  own  times,  and  as 
holding  the  highest  monarcliical  principles  of  gov- 
ernment. I  speak  of  Mr.  Hume,  wlio,  nevertheless, 
considers  that  this  liberty  of  the  press  extends  not 
only  to  abstract  speculation,  but  to  keep  the  public 
on  their  guard  against  all  toe  acts  of  their  govern- 
ment. 

After  showing  the  advantages  of  a  monarcliy  to 
public  freedom,  provided  it  is  duly  controlled  and 
watched  by  the  popular  part  of  the  constitution, 
he  says,  "  These  principles  account  for  the  great 
liberty  of  the  press  in  these  kingdoms,  beyond 
what  is  indulged  in  any  other  government.  It  is 
apprehended,  that  arbitrary  power  would  steal  in 
upon  us,  were  we  not  careful  to  prevent  its  pro- 
gress, and  were  there  not  au  easy  method  of  con- 
veying the  alarm  from  one  end  of  the  kingdom  to 
the  other.  The  spirit  of  the  people  must  fre- 
quently be  roused  in  order  to  curb  the  ambition 
of  the  court  ；  and  the  dread  of  rousing  this  spirit 
must  be  employed  to  prevent  that  ambition.  No- 
thing is  so  effectual  to  this  purpose  as  the  liberty 
of  the  press,  by  which  all  the  learning,  wit, 
and  genius  of  the  nation,  may  be  employed  on  the 
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si  Je  of  freed  jza  ；  and  every  one  be  aaimareJ  to  hs 
d-fence.  As  hjzii  therefore,  as  tae  republican  part 
of  oar  govemmeat  can  unimain  its^ll  arrainst  the 
monarch ial,  it  will  njiurallj  be  careml  to  keep  the 
press  open,  as  of  importance  to  hs  own  preser- 
vation." 

There  is  an  >: ber  aathorlrv  cjh ひ m ひ） ra 了 v  with 

•  •  き 

the  last;  a  splea Ji J  speaker  in  the  upper  h^iL^  of 
Parliament^  a:i】  ir'no  hel  l  dariaj  niDst  of  his  lirae 
high  offices  aal?r  the  Km^.  I  speak  of  the  Earl 
of  ChesrerSel  J,  who  thus  expre、；？J  himself  in  the 
House  of  Lords  :  "One  of  the  greatest  blessings,  my 
lor  is,  we  e:r  >v,  is  liberty  ；  bur  everv  good  in  this 
'ife  has  its  all »y  of  evil ~ !ic?a:i'yj^ajss  is  the  alloy 
of  libertT,  it  ia ~ 

j^ori  Kerr/  jru  D)e:or  John^^a  claim?  to  plock 
that  featlier  fr):n  L)rJ  i^ae^terfitfld's  wing  ；  he 
sj^^jks,  I  Ixl.ere  of  the  eye  of  the  pomical  body. 

J/r.  Ershui  \  My  LorJ, 1 am  happy  rhat  it  is 
U'lmltt^l  to  be  a  fea:!ier  ；  I  have  heard  it  said, 
thit  L)rJ  Che!ft サ 32!】  borr)w? 丄 tliat  whiA  I  was 
ja^t  abyjt  to  state,  a  ad  waich  his  lorJs'-iip  has 
antieipaieil. 

Lorl  Ktnyon,  That  very  spe?A  wnich  did 
I 力 rJ  Ches:erfi.4J  so  much  honor,  is  suppose  J  to 
have  been  written  by  Dr.  Johnson. 

J/r.  Er.^]:ine.  Gsi-orleiu?!!,  I  beliere  it  was  so, 
an  J  I  ara  mu^a  obli  jei  to  his  lordship  for  giving 
me  a  far  hi ズ li し ャ authoritv  for  mv  doctrine.  For 
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though  Lord  Chesterfield  was  a  man  of  great  wit, 
he  was  undoubtedly  far  inferior  in  learning,  and, 
what 18  more  to  the  purpose,  in  monarchial  opin- 
ion, to  the  celebrated  writer  to  whom  my  lord  has 
now  delivered  the  work  by  his  authority.  Doctor 
Johnson  then  says,  "one  of  the  great  blessings  we 
enjoy,  one  of  the  greatest  blessings  a  people,  my 
lords,  can  enjoy,  is  liberty  ；  but  every  good  in  this 
life  has  its  alloy  of  evil ； licentiousness  is  the  alloy 
of  liberty  ；  it  is  an  ebullition,  an  excrescence  ；  it 
is  a  speck  upon  the  eye  of  the  political  body,  but 
which  I  can  never  touch  but  with  a  gentle,  with  a 
trembling  band,  lest  I  destroy  the  body,  lest  I 
injure  the  eye  upon  which  it  is  apt  to  appear. 

"There  is  such  a  connexion  between  licentious- 
ness and  liberty,  that  it  is  not  easy  to  correct  the 
one,  without  dangerously  wounding  the  other  ；  it 
is  extremely  hard  to  distinguish  the  true  limit  be- 
tween them  ； like  a  changeable  silk,  we  can  easily 
see  there  are  two  difltereut  colors,  but  we  cannot 
easily  discover  where  the  one  ends,  or  where  the 
other  begins." 

I  confess,  I  cannot  help  agreeing  with  this  learned 
author.  The  danger  of  touching  the  press  is  the 
difficulty  of  marking  its  limits.  My  learned  friend, 
who  has  just  gone  out  of  court,  has  drawn  no  line, 
and  unfolded  no  principle.  He  has  not  told  us,  if 
this  book  is  condemned,  what  book  may  be  writ- 
ten.   If  I  may  not  write  against  the  exiistence  of  a 
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monarchy,  and  rec3inmend  a  repuWie,  miy  I  wri:? 
against  any  part  of  the  Government  ？  Miv  I  siy 
that  we  should  be  better  without  aH>_L^of  さ， 
or  a  Hoiise  of  Commons,  or  a  Court  of  Clianoery,  or 
any  other  given  pan  of  oar  esrablis-inien:  ？  Or 
as  has  bec^a  hi ひ te:l, a  W3rk  may  be  libelloas  for 
stating  even  lejal  mat: ？ r  wi:h  sarea-ric  phrase,  the 
diiBcuItv  bc':':jrae3  the  greater,  and  tlitr  liberty  of 
the  press  more  imp  ossible  to<le3ne. 

Ihe  same  author,  pursuing  the  subject,  and 
speaking  of  the  fall  of  Romim  libert  v,  gays^  "Bu: 
this  sort  of  liberty  came  so^n  after  to  be  calle〗 
licentiousness  ；  for  we  are  told  tha:  Au^^tstus,  after 
liavine  establisbel  his  empire,  re^:.>reJ  order  in 
Rome  bv  restraininsc  licentiousae^vs.    GoJ  fiwbi*! 

秦  O 

we  should  in  this  country  have  orJer  restored  or 
licentiousness  restrained,  at  so  dear  a  rale  as  the 
people  of  Rome  p -、 id  for  it  to  Ausrosn ト I 

" Let  us  e)n"  Jer,  my  lords,  that  arbitrary 
power  has  seMoai  or  never  hsen  inin>iueeJ  into 
any  country  at  ooce.  It  must  be  introJaced  by 
slow  jre:-s,  and,  as  it  were,  step  bv  step,  lest  the 
people  should  see  it  approach.  The  barriers  anil 
feme づ of  the  people's  liberty  must  be  plucked  op 
one  by  one,  and  S3nie  plausible  pretences  must  be 
fuuii i  for  removing  or  ho^lwinkin^^,  ooe  after 
anoilior.  tlio^c'  eientries  who  are  posted  by  the  con- 
stitution "fa  free  country,  for  waminsr  the  people 
of  their  danger. 飞、 hen  these  preparatory  steps 
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are  once  made,  the  people  may  then,  indeed,  with 
regret,  see  slavery  and  arbitrary  power  making 
long  strides  over  their  land  ；  but  it  will  be  too  late 
to  think  of  preventing  or  avoiding  the  impending 
ruin. 

The  stage,  my  lords,  and  the  press,  are  two  of 
our  out-sentries  ；  if  we  remove  them,  if  we  hood- 
wink them,  if  we  throw  them  in  fetters,  the  enemy 
may  surprise  us." 

Gentlemen,  this  subject  was  still  more  lately  put 
in  the  justest  and  most  forcible  lignt  by  a  noble 
person  high  in  the  magistracy  ；  whose  mind  is  not 
at  all  turned  to  the  introduction  of  disorder  by 
improper  popular  excesses  ；  I  mean  Lord  Lough- 
borough, Chief  Justice  of  the  vJourt  of  Common 
Pleas.  I  believe  I  can  answer  for  the  correctness 
of  my  note,  which  I  shall  follow  up  with  the  opinion 
of  another  member  of  the  Lords'  House  of  Parlia- 
ment;  the  present  Earl  Stanhope ；  or  rather,  J. 
shall  take  Lord  Stanhope  first,  as  his  lordship 
introduces  the  subject  by  adverting  to  this  argu- 
ment of  Lord  Loughborough's.  "  If,"  says  Lord 
Stanhope,  "  our  boasted  liberty  of  the  press  were 
to  consist  oi】】y  in  the  liberty  to  write  in  praise  of 
the  constitution,  this  is  a liberty  enjoyed  under 
many  arbitrary  governments.  I  suppose  it  would 
not  be  deemed  quite  an  unpardonable  offence,  even 
by  the  Empress  of  Kussia,  if  any  man  were  to  take 
it  into  his  head  to  write  a  panegyric  upon  the 
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Russian  form  of  government.  Such  a liberty  ab- 
that  might  therefore  properly  be  termed  the  Rus- 
sian liberty  of  the  press.  But  the  English,  liberty 
of  the  press  is  of  a  very  different  description  ；  for, 
by  the  law  of  England,  it  is  not  prohibited  to  pub- 
lish speculative  works  upon  the  constitution, 
whether  they  contain  praise  or  censure."— lyarc? 
Stanhope, 8  Defence  of  the  Libel  Bill. 

You  see,  therefore,  as  far  as  the  general  princi- 
ple goes,  I  am  supported  by  the  opinion  of  Lord 
Stanhope,  for  otherwise  the  noble  lord  has  written 
a libel  himself,  by  exciting  other  people  to  write 
whatever  they  may  think,  be  it  good  or  evil,  of 
the  constitution  of  the  country.  As  to  the  other 
high  authority,  Lord  Loughborough,  I  will  read 
what  applies  to  this  subject:  "Everyman,"  said 
Lord  Loughborough,  "  may  publish  at  his  dis- 
cretion his  opinions  concerning  forms  and  systems 
of  government.  If  they  be  wise  and  enlighten- 
ing, the  world  will  gain  by  them  ；  if  they  be  weak 
and  absurd,  they  will  be  laughed  at  and  forgotten  ； 
and  if  they  be  bona  Jide  they  can  not  be  criminal, 
however  erroneous.  On  the  other  hand,  the  pur- 
pose and  the  direction  may  give  a  different  turn  to 
writings  whose  common  construction  is  harmless, 
or  even  meritorious.  Suppose  men  assembled  in 
disturbance  of  the  peace,  to  pull  down  mills  or 
turnpikes,  or  to  do  any  other  mischief,  and  that  a 
mischievous  person  should  disperse  among  them 
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an  excitation  to  the  planned  mischief  known  to 
both  writer  and  reader,  "  to  your  tents,  O  Israel  ； 
that  publication  would  be  criminal ； not  as  a libel, 
not  as  an  abstract  writing,  but  as  an  act  ；  and  the 
act  being  the  crime,  it  must  be  stated  as  a  fact 
extrinsic  on  the  record  ；  for  otlierwise  a  Court  of 
Error  could  have  do  jurisdiction  but  over  the 
natural  construction  of  the  writing  ；  nor  would  the 
defendant  have  any  notice  of  such  matter  at  the 
trial,  without  a  charge  on  tlie  record.  To  give 
the  jury  cognizance  of  any  matter  beyond  the  con- 
struction of  the  writing,  the  averment  should  be, 
in  tlie  case  as  I  have  instanced,  that  certain  persons 
were,  as  I  have  described,  assembled  ；  and  that  the 
publisher,  intending  to  excite  these  persons  so 
assembled,  wrote  so  and  so.  Here  the  crime  is 
complete,  and  consists  in  an  overt  act  of  wicked- 
ness evidenced  by  writing." 

In  answer  to  all  these  authorities,  the  Attorney- 
General  may  say,  that  if  Mr.  Paine  had  written 
his  observations  with  the  views  of  those  high 
persons  and  oilier  circum.stances,  he  would  be  pro- 
tected and  acquitted  ；  to  which  I  can  only  answer, 
that  no  facts  or  circumstances  attendinjr  his  work 
are  either  charged  or  proved  ；  that  you  have  no 
jurisdiction  whatever,  but  over  the  natural  con- 
strnctiou  of  the  work  before  you,  and  that  I  am 
therefore  brought  without  a  flaw  to  the  support  of 
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the  passages  wliich  are  the  particular  subject  of 
complaint. 

Gentlemen,  I  am  not  unmindful  how  long  I  have 
already  trespassed  upon  your  patience  ；  and,  recol- 
lecting the  nature  of  the  human  mind,  and  how 
much,  for  a  tbousaud  reasons,  I  have  to  struggle 
against  at  this  moment, 1 shall  not  be  disconcerted 
II  any  of  you  should  appear  anxious  to  retire  from 
the  pain  of  hearing  me  fal-ther.  It  has  been  said, 
in  the  newsuaDers,  that  ray  vanity  has  forwarded 
my  zeal  in  this  cause  ；  but  I  might  appeal  even  to 
the  author  of  those  paragraphs,  whether  a  situa- 
tion ever  existed  wliich  vanity  would  have  been 
fonder  to  fly  from 一 the  task  of  speaking  against 
every  known  prepossession  ；  with  every  counte- 
nance, as  it  were,  planted  and  lifted  up  against 
me.  But  I  stand  at  this  bar  to  give  a  criminal 
arraigned  before  it,  the  defence  which  the  law  of 
the  country  entitles  him  to.  If  any  of  my  argu- 
ments be  indecent,  or  unfit  for  the  court  to  hear, 
the  noble  judge  presides  to  interrupt  them :  if  all， 
or  any  of  them,  are  capable  of  an  answer,  they 
will  be  answered  ；  or  if  they  be  so  unfounded  in 
your  own  minds,  who  are  to  judge  of  them,  as  not 
to  call  for  refutation,  your  verdict  in  a  moment 
will  overthrow  all  that  has  been  said  ；  we  shall 
then  have  all  discharged  our  duties.  It  is  your 
unquestionable  province  to  judge,  and  mine  not  less 
unquestionable  to  address  your  judgments. 
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When  the  noble  Judge  and  myself  were  counsel 
for  Lord  George  Gordon  in  1781,  it  was  not  con- 
sidered by  the  jury,  nor  imputed  to  us  by  any 
body,  that  we  were  contending  for  the  privileges 
of  overawing  the  house  of  commons,  or  recommend- 
ing the  conflagration  of  this  city  ；  I  am  doing  the 
same  duty  now,  which  my  lord  and 丄 then  did  in 
concert  together  ；  and,  whatever  may  become  of 
the  cause,  I  expect  to  be  heard :  conscious  that  no 
just  obloquy  can  be,  or  will  in  the  end  be  east  upon 
me  for  having  done  my  duty  in  the  manner  I  have 
endeavored  to  perform  it.  Sir, 1 shall  name  you 
presently 产 

Gentlemen,  I  come  now  to  observe  on  the  passages 
selected  by  the  information  ；  and  with^  regard  to 
the  first,  I  shall  dispose  oi it  in  a  moment. 

"All  hereditary  government  is  in  its  nature 
tyranny.  An  hereditable  crown,  or  an  hereditable 
throne,  or  by  what  other  fanciful  name  such  things 
may  be  called,  have  no  other  signmcant  explana- 
tion than  that  mankind  are  hereditable  property. 
To  inherit  a  government  is  to  inherit  the  people, 
as  if  they  were  flocks  and  herds." 

And  is  it  to  be  endured,  says  the  Attorney-Gen- 
eral, that  the  people  of  this  country  are  to  be  told 
that  they  are  driven  like  oxen  or  sheep  ？  Certain- 
ly not.    I  am  of  opinion  that  a  more  dangerous 

*  This  expression  was  provoked  by  the  conduct  of  one  of  the  jury, 
which  this  rebuke  put  an  end  to. 
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doctrine  cannot  be  instilled  into  the  people  of 
England.  But  who  instills  such  a  doctrine  ？  I 
deny  that  it  is  instilled  by  Paine.  When  he  main- 
tains that  hereditary  monarchy  inherits  a  people 
like  flocks  and  herds,  it  is  clear  from  the  context, 
which  is  kept  oat  of  view,  that  he  is  combating 
the  proposition  of  ilr.  Burke  s  book,  which  asserte, 
that  the  hereditary  monarchy  of  England  is  fasten- 
ed upon  the  people  of  England  by  indissoluble 
compact.  Mr.  Paine,  on  the  contrary,  asserts  the 
King  of  England  to  be  the  magistrate  of  the  people, 
existing  by  their  consent,  which  is  utterly  incom- 
patible with  their  being  driven  like  herds.  His 
argument,  therefore,  is  this,  and  it  retorts  on  his 
adversary :  he  says,  such  a  king  as  you,  Mr.  Burke, 
represent  the  King  of  England  to  be,  inheriting 
the  people  by  virtue  of  conquest,  or  of  some  com- 
pact, which  having  once  existed,  cannot  be  dissolved 
while  the  original  terms  of  it  are  kept,  is  an 
inheritance  like  flocks  and  herds.  But 丄 deny  that 
to  be  the  King  oi  £nsrland's  title.  He  is  the 
magistrate  of  the  people,  and  that  title  I  respect. 
It  is  to  your  own  imaginary  King  of  England, 
therefore,  and  not  to  his  Majesty,  that  your  un- 
Ibuiided  innuendoes  apply.  It  is  the  monarchs  of 
Russia  and  Prus.<ia,  and  all  governments  fastened 
upon  unwilling  subjects  by  hereditary  indefeasible 
titles,  who  are  stiirraatized  oy  Paiue  as  inherit  in  sr 
the  people  like  flecks.     The  sentence,  therefore, 
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must  either  be  taken  in  the  pure  abstract,  and  then 
it  is  not  only  merely  speculative,  but  the  applica- 
tion of  it  to  our  own  government  fails  altogether,  or 
it  must  be  taken  connected  with  the  matter  which 
constitutes  the  application,  and  then  it  is  Mr. 
Burke's  King  of  England,  and  not  his  Majesty, 
whose  title  is  denied. 

I  pass  therefore  to  the  next  passage,  which  ap- 
pears to  be  an  extraordinary  selection.  It  is  taken 
at  a leap  from  page  21 to  page  47,  and  breaks  in 
at  the  words  "This  convention."  The  sentence 
selected  stands  thus :  "This  convention  met  at 
Philadelphia,  in  May,  1787,  of  which  General 
Washington  was  elected  president.  He  was  not  at 
that  time  connected  with  any  of  the  state  govern- 
ments, or  with  congress.  He  delivered  up  his 
commission  when  the  war  ended,  and  since  then 
had  lived  a  private  citizen. 

" The  convention  went  deeply  into  all  the  sub- 
jects ； and  having,  after  a  variety  of  debate  and 
investigation,  agreed  among  therasel ves  upon  the 
several  parts  of  a  federal  constitution,  the  next 
question  was  the  manner  of  giving  it  authority  and 
practice: 

" For  this  purpose  they  did  not,  like  a  cabal  of 
courtiers,  send  for  a  Dutch  Stadtholder,  or  a  Ger- 
man Elector ;  but  thev  referred  the  whole  matter 
to  the  sense  and  interest  of  the  country." 

This  sentence,  standing  thus  by  itself,  may  <'ip- 


544 


MB.  EBSKEXE's  speech 


pear  to  be  a  mere  sarcasm  on  King  William,  upon 
those  who  effected  the  revolution,  and  upon  the 
revolution  itself,  without  any  reasoning  or  deduc- 
tion ； but  when  the  context  and  sequel  are  looked 
at  and  compared,  it  will  appear  to  be  a  serious  his- 
torical comparison  between  the  revolution  effected 
in  England  in  1688,  and  the  late  one  in  America 
vflxQU  she  established  her  independence;  and  no 
one  can  doubt  that  his  judgment  on  that  compari- 
son was  sincere.  But  where  is  the  libel  on  the 
constitution  ？  •  For  whether  King  W liliam  was 
brought  over  here  by  the  sincerest  and  justest 
motives  of  the  whole  people  oi  jCngland,  eajh 
man  actinsj  for  himself,  or  from  the  motives  and 
through  the  agencies  imputed  by  the  defendant,  it 
siscnifies  not  one  farthinsj  at  this  time  of  dav  to  the 

O  O  き 

establishment  itself.  Blackstone  properly  warns  us 
not  to  fix  our  obedience  or  affection  to  the  govern- 
ment on  the  motives  of  our  ancestors,  or  the  recti- 
tude of  their  proceedings,  but  to  be  satisfied  with 
what  is  establishevl.  This  is  safe  reasoning  ；  and 
for  my  own  part,  I  should  not  be  differently 
affected  to  the  constitution  of  my  country,  which 
luy  own  imilerstaniinsr  aDproved,  whether  angels 
or  demons  had  ijiven  it  birth. 

Do  any  of  you  love  the  reformatioa  the 1^ 
K-eause  Henrv  the  Eis^bth  was  the  author  of  it  ？ 
or  lx'、，ui や la  ft  an.l  pwertv,  and  not  religion,  were 
his  m  jtlvo??    He  h:iJ  s  juAaJereJ  the  tre.isures  of 
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his  father,  and  he  preferred  Anne  Boleyn  to  his 
queen.  These  were  the  causes  which  produced  it. 
What  then  ？  Does  that  affect  the  purity  of  our 
reformed  religion  ？  Does  it  undermine  its  estab- 
lishment, or  shake  the  King's  title,  to  the  exclusion 
of  those  who  held  by  the  religion  it  had  abolished  ？ 
Will  the  Attorney-General  affirm  that  'I  could  be 
convicted  of  a  libel  for  a  whole  volume  of  asperity 
against  Henry  the  Eighth,  merely  because  he 
effected  the  reformation  ？  And  if  not,  why  against 
King  William,  who  effected  the  revolution  ？  Where 
is  the  line  to  be  drawn  ？  Are  one,  two,  or  three 
centuries  to  constitute  the  statute  of  limitation  ？ 
Nay,  do  not  our  own  historians  detail  this  very 
cabal  of  courtiers,  from  the  records  of  our  own 
country  ？ It  you  will  turn  to  Hume's  History, 
volume  the  eighth,  page  188,  etc.,  etc.,  you  will 
find  that  he  states  at  great  length  the  whole  detail 
of  intrigues  which  paved  the  way  for  the  revolu- 
tion, and  the  interested  coalition  of  parties  which 
gave  it  effect- 
But  what  of  all  this,  concerning  the  motives  of 
parties,  which  is  recorded  by  Hume  ？  The  ques- 
tion is,  wliat  is  the  thing  brought  about?  Not, 
liow  it  was  brought  about.  If  it  stands,  as  Black- 
stone  argues  it,  upon  the  consent  of  our  ancestors, 
followed  up  by  our  own,  no  individual  can  with- 
draw his  obedience.  If  he  dislikes  the  establish- 
ment, let  him  seek  elsewhere  for  another  ；  I  am 
35 
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uot  contending  for  uncontrolled  coiiduci,  but  for 
frjeedom  of  opinion. 

With  regard  to  what  has  been  stated  of  the 
Edwards  and  Henries,  and  the  other  princes  under 
which  the  author  can  only  discover  "restrictions 
on  power,  but  nothing  of  a  constitution,"  surely 
my  friena  is  not  in  earnest  when  he  selects  that 
passage  as  a libel. 

Paine  insists  that  there  was  no  constitution  under 
these  princes,  and  that  English  liberty  was  obtained 
from  usurped  power  by  the  struggles  of  the  people. 
So  say  I  ；  and  I  tliink  it  for  the  honor  and  advant- 
age of  the  country  that  it  should  be  known.  Was 
there  any  freedom  after  the  original  establishment 
of  the  Normans  by  conquest  ？  Was  not  tlie  Magna 
Charta  wrested  from  John  by  open  force  of  arms 
at  Runnymead  ？  Was  it  not  again  re-enacted 
whilst  menacing  arms  were  in  the  hands  of  the  ♦ 
people  ？  Were  not  its  stipulations  broken  through, 
and  two  and  forty  times  re-enacted  oy  Parliament, 
upon  the  firm  demand  of  the  people  in  the  follow- 
ing reigns  ？  I  protest  it  fills  me  with  astonish- 
ment to  hear  these  truths  brought  in  question. 

I  was  formerly  called  upon,  under  the  discipline 
of  a  college,  to  maintain  them,  and  was  rewarded 
for  being  thought  to  have  successfully  maintained 
that  our  present  constitution  was  by  no  means  a 
remnant  of  Saxon  liberty,  nor  any  other  institution 
of  liberty,  but  the  pure  consequence  of  the  oppres- 
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sion  of  the  Norman  tenures,  which,  spreading  the 
spirit  of  freedom  from  one  end  of  the  kingdom  to 
the  other,  enabled  our  brave  fathers,  inch  by  inch, 
not  to  re-conquer,  but  for  the  first  time  to  obtain, 
those  privileges  which  are  the  unalienable  inheri- 
tance of  all  mankind ヶ 

But  why  do  we  speak  of  the  Edwards  and  Hen- 
ries, when  Iliirae  himself  expressly  says,  notwith- 
standing all  we  have  heard  to-day  of  the  antiquity 
of  our  constitution,  that  our  monarchy  was  nearly 
absolute  till  the  middle  of  last  century  ？  It  is  his 
essay  on  the  Liberty  or  the  Press,  vol. i.，  page 15. 

" All  absolute  i^overn merits,  and  such  in  a  great 
measure  was  Encland,  till  the  middle  of  the  last 
century,  notwithstanding  the  numerous  panegyrics 
on  ancient  English  liberty,  must  very  much  depend 
on  the  administration." 

Tnis  is  Hume's  opinion  ；  the  conclusion  of  a 
grave  historian  from  all  that  he  finds  recorded  as 
the  materials  for  history  ；  and  shall  it  be  said  that 
Mr.  Paine  is  to  be  punished  for  writing  to-day  what 
was  before  written  by  another,  who  is  now  a  dis- 
tinguished classic  in  the  language  ？  All  the  ver- 
dicts in  the  world  will  not  make  such  injustice 
palatable  to  an  impartial  public,  or  to  posterity. 

The  next  passage  arraigned,  is  this:  page  56. 
" The  attention  of  the  government  of  England  (for 

*  Lord  Erskine  obtained  the  declamation  prize  at  Trinity  College, 
Cambridge,  on  the  subject  of Iho  Origin  of  the  British  Constitution. 


548 


MB.  ERSKIXE's  speech 


I  rather  choose  to  call  it  by  this  name,  than  the 
English  government)  appears,  since  its  political 
connexion  with  Germany,  to  have  been  so  com- 
pletely engrossed  and  absorbed  by  foreign  affairs, 
and  the  means  of  raising  taxes,  that  it  seems  to 
exist  for  no  other  purposes.  Domestic  concerns 
are  neglected  ；  and  with  respect  to  regular  law, 
there  is  scarcely  such  a  thing." 

That  the  government  of  this  country  has,  in  con- 
sequence of  its  connexion  with  the  continent,  and 
the  continental  wars  which  it  has  occasioned,  been 
continually  loaded  with  grievous  taxes,  uo  man  can 
dispute  ；  and  I  appeal  to  your  justice,  whether  this 
subject  has  not  been,  for  years  together,  the  con- 
stant topic  of  unreproved  declamation  and  grum- 
bling. 

As  to  what  he  says  with  regard  to  there  hardly 
existing  such  a  thing  as  regular  law,  he  speaks  in 
the  abstract  of  the  complexity  of  our  system  ；  he 
does  not  arraign  the  administration  oi  justice  in  its 
practice.  But  with  regard  to  criticisms  and  stric- 
tures on  the  general  system  of  our  government,  it 
has  been  echoed  over  and  over  again  by  various 
authors,  and  even  from  the  pulpits  of  our  country. 
I  have  a  sermon  in  court  written  during  the  Amer- 
ican war,  by  a  person  of  great  eloquence  and  piety, 
in  which  he  looks  forward  to  an  exemption  from 
the  intolerable  grievances  of  our  old  lesral  system 
in  the  infant  establishment  of  the  new  world. 
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"It  may  be  in  the  purposes  of  Providence,  on 
yon  western  shores,  to  raise  the  bulwark  of  a  purer 
reformation  than  ever  Britain  patronized  ；  to  found 
a less  burdensome,  more  auspicious,  stable,  and 
incorruptible  government  than  ever  Britain  has 
enjoyed  ；  and  to  establish  there  a  system  of  law 
more  just  and  simple  in  its  principles,  less  intricate, 
dubious,  and  dilatpry  in  its  proceedinsrs,  more  mild 
and  equitable  in  its  sanctions,  more  easy  and  more 
certain  in  its  execution  ；  wherein  no  man  can  err 
through  ignorance  of  what  concerns  him,  or  want 
justice  through  poverty  or  weakness,  or  escape  it 
by  legal  artifice,  or  civil  privileges,  or  interposing 
power  ；  wherein  the  rule  of  conduct  shall  not  be 
hidden  or  disguised  m  the  language  of  principles 
and  customs  that  died  with  the  barbarism  which 
gave  them  birth  ；  wherein  hasty  formulas  shall  not 
dissipate  the  reverence  that  is  due  to  the  tribunals 
and  transactions  or  justice  ；  wherein  obsolete  pre- 
scripts shall  not  pervert,  nor  entangle,  nor  impede 
the  administration  of  it,  nor  in  any  instance  expose 
it  to  derision  or  to  disregard  ；  wherein  misrepre- 
sentation shall  have  no  share  in  deciding  upon 
right  and  truth  ；  and  under  which  no  man  shall 
grow  great  by  the  wages  of  chicanery,  or  thrive 
by  the  quarrels  that  are  ruinous  to  his  employers." 

This  is  ten  times  stronger  than  Mr.  Paine  ；  but 
wlio  ever  thought  of  prosecuting  Mr.  Cappe  ？  * 


*  An  eminent  and  pious  minister  at  York. 
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In  various  other  instances  you  will  find  defects 
in  our  jurisprudence  pointed  out  and  lamented,  aod 
not  seldom  by  persons  called  upon  by  their  situa- 
tions to  deliver  the  law  in  the  seat  of  magistracy  ； 
therefore,  the  author's  general  observation  does  not 
appear  to  be  that  species  of  attack  upon  the  mag- 
istracy of  the  country,  as  to  fall  within  the  descrip- 
tion of  a libel. 

With  respect  to  the  two  Houses  of  Parliament,  I 
believe  I  shall  be  able  to  show  you  that  the  very 
person  who  introduced  this  controversy,  and  who 
certainly  is  considered  by  those  who  now  admin- 
ister the  government,  as  a  man  usefully  devoted  to 
main  tain  the  constitution  of  the  country  in  the 
present  crisis,  has  himself  made  remarks  upon 
these  assemblies,  that  upon  comparison  you  will 
tlimk  more  severe  than  those  which  are  the  subject 
of  the  Attorney-Generars  animadversion.  The  pas- 
sage in  Mr.  Paine  runs  thus: 

" W  ith  respect  to  the  two  Louses,  of  which  the 
English  Parliament  is  composed,  they  appear  to 
be  effectuallv  influenced  into  one,  and,  as  a lesrisla- 
ture,  to  have  uo  temper  oi its  own.  The  minister, 
whoever  he  at  anv  time  mav  be,  touches  it  as  widi 

き  き, 

au  opium  wand,  and  it  sleeps  obedience. 

'- But  if  we  look  at  the  distinct  abilities  of  the 
two  houses,  the  difference  will  appear  so  great  as 
to  show  the  inconsistency  of  placinsr  power  where 
there  can  be  uo  certainty  of  the  judgment  to  use 
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it.  Wretched  as  the  state  of  representation  is  in 
England,  it  is  manhood  compared  with  what  is 
called  the  House  of  Lords  ；  and  so  little  is  this  nick- 
named house  regarded,  that  the  people  scarcely 
inquire  at  auy  time  what  it  is  doing.  It  appears 
also  to  be  most  under  influence,  and  the  furthest 
removed  from  the  general  interest  of  the  nation." 

The  conclusion  of  the  sentence,  and  wliicli  was 
meant  by  Paine  as  evidence  of  the  previous  asser- 
tion, the  Attorney-General  has  omitted  in  the  infor- 
mation, and  in  his  speech ；  it  is  this:  "In  the 
debate  on  ensrasring  in  the  Russian  and  Turkish 
war,  the  majority  in  the  house  of  peers  in  favor  of 
it  was  upwards  of  ninety,  when  in  the  other  house, 
which  is  more  than  double  its  numbers,  the 
majority  was  sixty-three." 

The  terras,  however,  in  which  Mr.  Burke  speaks 
of  the  House  of  Lords,  are  still  more  expressive. 
" It  is  something  more  than  '  a  century  ago,  since 
we  voted  the  Hous2  of  Lords  useless.  They  have 
now  voted  themselves  so,  and  the  whole  hope  of 
reformation  (spGakiiiz  of  tho  Housg  of  Commons ), 
is  cast  upon  us."  This  sentiment  Mr.  Burke  not 
only  expressed  m  his  place  in  Parliament,  where 
no  man  can  call  him  to  an  account  ；  but  it  has 
been  since  repeatedly  printed  amongst  his  works. 
Indeed,  his  opinion  of  both  the  houses  of  Parlia- 
ment, which  I  am  about  to  read  to  you,  was 
orisrinally  published  as  a  separate  pamphlet,  and 
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applied  to  the  settleJ  habitual  abases  of  tliese 
assemblies.  Remember,  I  do  not  use  tliem  as 
argumenta  ad  homiiicm,  or  ad  invidiam  against  tl;e 
author  ；  for  if  I  did,  it  eoulJ  be  uo  defence  of  Mr. 
Paine.  I  use  tbem  as  high  authority  ；  the  work  * 
liavinsr  been  the  just  foundat:* ひひ of  substantial  ami 
lasting  reputation.  Would  to  God  that  any  part 
of  it  were  capable  of  being  denied  or  doubted  ！ 

"Against  the  being  of  Parliament  I  am  satisfied 
no  designs  have  ever  been  entertained  since  the 
revolution.  Every  one  must  perceive  that  it  is 
etroncrlv  the  interest  of  the  court  to  have  some 
second  cause  interposed  between  the  ministers  aud 
the  people.  The  gentlemen  of  the  Hqusc  of  Lorn- 
mo  IIS  have  an  interest  equally  stronsr.  in  sustaining 
the  part  of  that  intermediate  cause.  However 
thev  mav  hire  out  the  usufruct  of  their  voices,  thcv 
never  will  part  with  the  fee  and  inheritance. 
AccorJinsrlv,  those  who  Lave  been  of  the  most 
known  devotion  to  the  will  and  pleasure  of  a  court, 
have  at  the  same  time  beeu  most  forward  in  assert- 
ing an  high  authority  in  the  House  of  Commons. 
When  they  knew  who  were  to  use  that  authority, 
and  how  it  was  to  be  emjilojed,  they  thought  it 
never  could  be  carried  too  far.  It  must  be  always 
the  wisli  of  an  unconstitutional  statesman,  that 
an  House  of  Commons,  who  are  entirely  dependent 

♦  Mr.  Burke's  Thoughts  on  the  Cause  of  the  rrcsent  Discontenta, 
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upon  him,  should  have  every  right  of  the  people 
dependent  upon  their  pleasure.  For  it  was  dis- 
covered that  the  forms  of  a  free  and  the  ends  of  an 
arbitrary  government,  were  things  not  altogether 
incompatible. 

" The  power  of  the  Crown,  almost  dead  and  rot- 
ten as  prerogative,  has  grown  up  anew,  with  much 
more  strength  and  far  less  odium,  under  the  name 
of  influence.  An  influence  which  operates  without 
noise  and  violence,  which  converts  the  very  antago- 
nist into  the  instrument  of  power,  which  contains- 
in  itself  a  perpetual  principle  of  grow  th  and  reno- 
vation ； and  which  the  distresses  and  the  pros- 
perity of  the  country  equally  tend  to  auirment, 
was  an  admirable  substitute  for  a  prerogative  that, 
being  only  the  offspring  of  antiquated  prejudices, 
had  moulded  in  its  original  stamina  irresistible 
principles  of  decay  and  dissolution.  The  ignorance 
of  the  people  is  a  bottom  for  a  temporary  system  ；' 
but  the  interest  of  active  men  in  the  state  is  a 
foundation  perpetual  and  infallible." 

Mr.  Burke,  therefore,  in  page  66,  speaking  of  the 
same  court  party,  says : 

" Parliament  was  indeed  the  great  object  of  all 
these  politic も the  end  at  which  they  aimed,  as  well 
as  the  instrument  by  which  they  were  to  operate." 

And  pursuing  the  subject  in  page  70，  proceeds 
as  follows : 

" They  who  will  not  conform  their  conduct  to 
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the  public  good,  and  cannot  support  it  bv  the  pre- 
rogative of  the  Crovn,  have  adopted  a  new  plan. 
They  have  totally  abandoned  the  shattered  and 
old-rashioned  fortress  of  prerogative,  and  make  a 
lodgment  in  the  strong-hold  of  Parliament  itself. 
If  they  have  any  evil  design  to  which  there  is  no 
ordinary  legal  power  commensurate,  they  bring  it 
into  Parliament.  There  the  whole  is  executed  from 
the  beginning  to  the  end  ；  and  the  power  of  obtain- 
ing their  object  absolute  ；  and  the  safety  in  the 
proceeding  perfect  ；  no  rules  to  confine,  nor  after- 
reckonings  to  terrify.  For  Parliament  cannot,  with 
any  great  propriety,  punish  others  for  things  in 
which  they  themselves  have  been  accomplices. 
Thus  its  control  upon  the  executory  power  is  lost, 
because  it  is  made  to  partake  in  every  considerable 
act  of  government  ；  and  imp eachment,  that  great 
guardian  of  the  puriiv  of  the  constitution,  is  in 
danger  of  being  lost  even  to  the  idea  oi it. 

"Lentil  this  time,  the  opinion  of  the  people, 
through  the  power  of  an  assembly,  still  in  sorae 
sort  popular,  led  to  the  greatest  honors  and  emolu- 
ments in  the  gift  of  the し， rown.  Now  the  principle 
is  reversed,  and  the  favor  of  the  court  is  the  only 
sure  way  of  obtaining  and  holding  those  honors 
which  oii*rbt  to  be  in  the  disposal  of  the  people." 

Mr.  Burke,  in  page  100,  observes,  with  great 
truth,  that  the  misohiefs  he  complained  of  did  not 
at  all  arite  from  the  monarchy,  but  from  the  Par- 
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liaraent,  and  that  it  was  the  duty  of  the  people  to 
look  to  it.  He  says,  "  The  distempers  of  monarchy 
were  the  great  subjects  of  apprehension  and  re- 
dress, in  the  last  century  ；  in  this,  the  distempers 
of  Parliament." 

Not  the  distempers  of  Parliament  in  this  year  or 
the  last,  but  in  this  century,  i.  e.  its  settled  habitual 
temper. 《- It  is  not  in  Parliament  alone  that  the 
remedy  for  parliamentary  disorders  can  be  com- 
pleted ； and  hardly  indeed  can  it  begin  there. 
Until a  confidence  in  government  is  re-establislied, 
the  people  ought  to  be  excited  to  a  more  strict 
and  detailed  attention  to  the  conduct  of  their  rep- 
resentatives. Standards  for  judging  more  system- 
atically upon  their  conduct  ought  to  be  settled 
in  the  meetings  of  counties  and  corporations,  and 
frequent  and  correct  lists  of  the  voters  in  all  impor- 
tant questioils  ought  to  be  procured. 

" By  such  means  something  may  be  done,  since 
it  may  appear  who  those  are,  that,  by  an  indiscrim- 
inate support  of  all  administrations,  have  totally 
JDanislied  all  integrity  and  confidence  out  of  public 
proceeding  ；  have  confounded  the  best  men  with 
the  worst  ；  and  weakened  and  dissolved,  instead  of 
strengthening  and  compacting,  the  general  frame 
of  government." 

I  wish  it  were  possible  to  read  the  whole  of  this 
most  important  volume  ；  but  the  consequences  of 
these  truths  contained  in  it  were  all  eloquently 
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summed  up  by  the  author  in  his  speech  upon  tlic 
reform  of  the  household. 

"But  what  I  confess  was  uppermost  with  me, 
what  I  bent  the  whole  course  of  my  mind  to,  was 
the  reduction  of  that  corrupt  influence  which  is 
itself  the  perennial  spring  of  all  prodigality  and 
disorder  ；  which  loads  us  more  than  millions  of 
debt;  which  takes  away  vigor  from  our  arms, 
wisdom  from  our  councils,  and  every  shadow  of 
authority  and  credit  from  the  most  venerable  parts 
of  our  constitution." 

The  same  important  truths  were  held  out  to  the 
whole  public,  upon  a  still  later  occasion,  by  the 
person  now  at  the  head  ot  nis  Majesty's  councils  ； 
and  so  high  as  it  appears,  in  the  confidence  of  tne 
nation.*  He,  not  in  the  abstract,  like  the  author 
before  you,  but  upon  the  spur  of  the  occasion,  and 
in  the  teeth  of  what  had  been  just  declared  in  the 
House  of  Commons,  came  to,  and  acted  upon  reso- 
lutions which  are  contained  in  this  book, ナ 一 resolu- 
lutioDs  pointed  to  the  purification  of  a  Parliament, 
danjrerously  corrupted  into  the  very  state  described 
by  Mr.  Paine.  Remember  here,  too,  that  I  impute 
uo  censurable  conduct  to  Mr.  Pitt  It  was  the 
Dio^t  brilliant  passage  in  his  life,  and  I  should  have 
thought  his  life  a  better  one,  if  he  had  continued 

♦Mr.  Pitt- 


f  Mr.  Erskine  took  up  a  book. 
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uniform  in  the  support  of  opinions,  which  it  is  said 
he  has  not  changed,  and  which  certainly  have  had 
nothing  to  change  them.  But  at  all  events,  I  have 
a  right  to  make  use  of  the  authority  of  his  splendid 
talents  and  high  situation,  not  merely  to  protect 
the  defendant,  but  the  public,  by  resisting  the  pre- 
cedent, that  what  one  man  may  do  in  England 
with  approbatiou  and  glory,  shall  conduct  another 
man  to  a  pillory  or  a  prison. 

The  abuses  pointed  out  by  the  man  before  you, 
led  that  right  honorable  gentleman  to  associate 
with  many  others  of  high  rank,  under  the  banners 
of  the  Duke  of  Richmond,  wlioee  name  stands  at 
the  head  of  the  list,  and  to  pass  various  public 
resolutions,  concerning  the  absolute  necessity  of 
purifying  the  House  of  Commons  ；  and  we  collect 
the  plan  from  a  preamble  entered  in  the  book: 
" Whereas  the  lite,  liberty,  and  property  of  every 
man  is  or  may  be  affected  by  the  law  of  the  land 
in  which  he  lives,  and  every  man  is  bound  to  pay 
obedience  to  the  same  : 

" And  whereas,  by  the  constitution  of  this  king- 
dom, the  right  of  making  laws  is  vested  in  three 
estates,  of  king,  lords,  and  commons,  in  Parliament 
assembled,  and  the  consent  of  all  the  three  said 
estates,  comprehen diner  the  whole  community,  is 
necessary  to  make  laws  to  bind  the  whole  com- 
munity : and  whereas  the  House  of  Commons 
represents  all  the  commons  of  the  realm,  and  the 
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consent  of  the  House  of  Commons  binds  the  consent 
of  all  the  commons  oi  the  realm,  and  in  all  ca^es 
on  which  the  legislature  is  competent  to  decide: 

"And  whereas  no  man  is,  or  can  be  actually 
represented  who  hath  not  a  vote  in  the  election  of 
his  representative: 

、 "And  whereas  it  is  the  right  of  every  commoner 
of  this  realm  (infants,  persons  of  insane  mind,  and 
criminals  incapacitated  by  law,  only  excepted)  to 
have  a  vote  in  the  election  of  the  representative 
who  is  to  give  his  consent  to  the  making  of  laws 
by  which  he  is  to  be  bound: 

"And  whereas  the  number  of  persons  who  are 
suffered  to  vote  for  electing  the  members  of  the 
House  of  Commons,  do  not  at  this  time  amount  to 
one-sixth  part  of  the  whole  commons  of  this  realm, 
whereby  far  the  greater  part  of  the  said  commons 
are  deprived  of  their  right  to  elect  their  representa- 
tives; and  the  consent  of  the  majority  of  the  whole 
community  to  the  passing  of  laws,  is  given  by 
persons  whom  they  have  not  delegated  for  such 
purposes  ；  and  to  which  tlie  said  majority  have  not 
in  fact  consented  by  themselves  or  by  their  repre- 
sentatives: 

"And  whereas  the  state  of  election  of  members 
of  the  House  of  Commons,  hath  in  process  of  time 
so  grossly  deviated  from  its  simple  and  natural 
principle  of  representation  and  equality,  that  in 
several  places  the  members  are  returned  by  the 
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property  of  one  man  ；  that  the  smallest  burrouglis 
send  as  many  members  as  the  largest  counties,  and 
that  a  majority  of  the  representatives  of  the  whole 
nation  are  chosen  by  a  number  of  votes  not  exceed- 
ing twelve  thousand." 

These,  with  many  others,  were  published,  not  as 
abstract,  speculative  writings,  but  within  a  few 
days  after  the  House  of  Commons  had  declared  that 
no  such  rights  existed,  and  that  no  alteration  was 
necessary  in  the  representation.  It  was  then  that 
they  met  at  the  Thatched  House,  and  published 
their  opinions  and  resolutions  to  the  country  at 
large.  Were  any  of  them  prosecuted  for  these 
proceedings?  vjertainly  not,  for  they  were  legal 
proceedings.  But  I  desire  you,  as  men  of  honor 
and  truth,  to  compare  all  this  with  Mr.  Paine，s  ex- 
pression of  the  minister's  touching  Parliament  with 
his  opiate  wancl,  and  let  equal  justice  be  done ~ 
that  is  all I  ask — let  all  be  punished,  or  none ~ do 
not  let  Mr.  Paine  be  held  out  to  the  contempt  of 
the  public  upon  the  score  of  his  observations  on 
Parliament,  while  others  are  enjoying  all  the  sweets 
which  attend  a  supposed  attachment  to  their 
country,  who  have  not  only  expressed  the  same 
sentiments,  but  have  reduced  their  opinions  to 
practice. 

But  now  every  man  is  to  be  cried  down  for  such 
opinions.  I  observed  that  ray  learned  mend  signi- 
ficantly raised  his  voice  in  naming  Mr.  Home 
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Tooke,  as  if  to  connect  him  with  Paine,  or  Paine 
with  him.  This  is  exactly  the  same  course  of  jus- 
tice ； for  after  all  he  said  nothing  of  Mr.  Tooke. 
What  could  be  have  said,  but  that  he  was  a  man 
of  pre-eminent  talents,  and  a  subscriber  with  the 
great  names 1 have  read  in  proceedings  which 
they  have  thought  fit  to  desert  ？ 

Gentlemen,  let  others  hold  their  opinions,  and 
change  them  at  their  pleasure  ；  I  shall  ever  main- 
tain it  to  be  the  dearest  privilege  of  the  people  of 
Great  Britain  to  watch  over  everything  that  affects 
their  happiness,  either  in  the  system  of  their  gov- 
ernment or  in  the  practice  ；  and  that  for  this 
purpose  the  press  must  be  free,  it  has  always 
been  so,  and  much  evil  has  been  corrected  bv  it. 

'  一 

If  government  finds  itself  annoyed  by  it,  let  it 
examine  its  own  conduct,  and  it  will  find  the 
cause  ； let  it  amend  it,  and  it  will  find  the  remedy. 

Gentlemen,  I  am  do  friend  to  sarcasms,  in  the 
discussion  of  grave  subjects,  but  you  must  take 
writers  aceordinsr  to  the  view  of  the  mind  at  the 
moment :  Mr.  Burke  as  often  as  anv  bodv  indulsres 
in  it  ；  hear  his  reason  in  his  speech  on  reform,  for 
not  takinor  away  the  salaries  from  lords  who  attend 
upon  the  British  court,  "You  would,"  said  he, 
" have  the  court  deserted  bv  all  the  nobilitv  of  the 
kingdom. 

*'  ； Mr,  the  most  serious  mischiefs  would  follow 
from  sueli a  desertion.    Kinirs  are  naturally  lovers 
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of  low  company  ；  they  are  so  elevated  above  all  the 
f  est  of  mankind,  that  they  must  look  upon  all  their 
subjects  as  on  a level ； they  are  rather  apt  to  hate 
than  to  love  their  nobility  on  account  of  the  occa- 
sional resistance  to  their  will,  which  will  be  made 
by  their  virtue,  their  petulance  or  their  pride.  It 
must  indeed,  be  admitted,  that  many  of  the  nobility 
are  as  perfectly  willing  to  act  the  part  of  flatterers, 
tale-bearers,  parasites,  pimps  and  buffoons,  as  any 
of  the  lowest  and  vilest  of  mankind  can  possibly 
be.  But  they  are  not  properly  qualified  for  this 
object  of  their  ambition.  The  want  of  a  regular 
education,  and  early  habits,  with  some  lurKing 
remains  of  their  dignity,  will  never  permit  them 
to  become  a  match  for  an  Italian  eunuch,  a  mounte- 
bank, a  fiddler,  a  player,  or  any  regular  practi- 
tioner of  that  tribe.  The  Roman  Emperors, 
almost  from  the  beginning,  threw  themselves  into 
such  hands  ；  and  the  mischiei  increased  every  clay, 
till  its  decline,  and  its  final  ruin.  It  is,  therefore, 
of  very  great  importance,  provided  the  thing  is 
not  overdone,  to  contrive  such  an  establishment 
as  must,  almost  whether  a  prince  will  or  not,  bring 
into  daily  and  hourly  offices  about  his  person,  a 
ereat  number  of  his  first  nobility  ；  and  it  is  rather 
an  useful  prejudice  that  gives  them  a  pride  in  such 
a  servitude  ；  though  they  are  not  much  the  better 
for  a  court,  a  court  will  be  much  the  better  for 

them.    I  have,  therefore  not  attempted  to  reform 
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any  of  the  offices  of  honor  about  the  King's 
person." 

What  is  all  this  but  saying  that  a  King  is  an 
animal  so  incurably  addicted  to  low  company,  as 
generally  to  bring  on  by  it  the  ruin  of  nations  ； 
but  nevertheless,  he  is  to  be  kept  as  a  necessary 
evil,  and  his  propensities  bridled  by  surrounding 
him  with  a  parcel  of  miscreants  still  worse  if  possi- 
ble, but  better  than  those  be  would  choose  for  him- 
self. This,  therefore,  if  taken  by  itself,  would  be 
a  most  abominable  and  libellous  sarcasm  on  kin^s 
and  nobility  ；  but  look  at  the-  whole  speech,  and 
you  observe  a  great  system  of  regulation  ；  and  no 
man,  I  believe,  ever  doubted  Mr.  Burke's  attach- 
ment to  monarchy.  To  judge,  therefore  of  any 
part  of  a*  writing,  the  whole  must  be  read. 

With  the  same  view,  I  will  read  to  you  the 
beginning  of  Harrington's  Oceana  ；  but  it  is  impos- 
sible to  name  this  well-known  author  without 
exposinff  to  just  contempt  and  ridicule  the  ignor- 
ant or  profligate  misrepresentations  which  are 
vomited  forth  upon  the  public,  to  bear  down  every 
man  as  desperately  wicked,  who  in  any  age  or 
country  has  countenanced  a  republic,  for  the  mean 
purpose  of  prejudging  this  trial. 

[Mr.  Erskine,  took  up  a  book,  and  laid  it  down 
again  without  reading  from  it,  saying  something  to 
the  gentlemen  who  sat  near  him,  in  a low  voice, 
which  the  reporter  did  not  hear.] 
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Is  this  the  way  to  support  the  English  constitu- 
tion ？  Are  these  the  means  by  which  Englishmen 
are  to  be  taught  to  cherish  it?  I  say,  if  the  man 
upon  trial  were  stained  with  blood  instead  or  ink, 
II  he  were  covered  over  with  crimes  which,  human 
nature  would  start  at  the  naming  of,  the  means 
employed  against  mm  would  not  be  the  less  dis- 
graceful. 

For  this  notable  purpose,  then,  Harrington,  not 
above  a  week  ago,*  was  handed  out  to  us  as  a low, 
obscure  wretch,  involved  in  the  murder  of  the 
monarch,  and  the  destruction  of  the  monarchy,  and 
as  addressing  his  despicable  works  at  the  shrine  of 
an  usurper.  Yet  this  very  Harrington,  this  low 
blackguard,  was  descended  ( you  may  see  his  pedi- 
gree at  the  herald's  office  for  sixpence),  from  eight 
dukes,  three  marquisses,  seventy  earls,  twenty- 
seven  viscounts,  and  thirty-six  barons,  sixteen  of 
whom  were  Knights  of  the  Garter  ；  a  descent 
which  I  think  would  save  a  man  from  disgrace  in 
any  of  the  circles  of  Germany.  But  what  was  lie 
besides  ？  A  blood-stained  ruffian  ？  O  brutal 
ignorance  of  the  history  of  the  country  ！  He  was 
the  most  affectionate  servant  of  Charles  the  First, 
from  whom  he  never  concealed  his  opinions  ；  for  it 
is  observed  by  Wood,  that  the  King  greatly 
affected  his  company  ；  but  when  they  ha])pened  to 

*  A  Pnmphlet  Imcl  been  published  just  before,  putting  T.  Paiuc 
and  Harrington  on  the  same  footing ― as  obscure  blackguards. 
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talk  of  a  commonwealth,  he  would  scarcely  endure 
it.  "I  know  not,"  says  Toland,  " which  most  to 
commend  ；  the  King,  for  trusting  an  honest  man, 
though  a  republican  ；  or  Harrington,  for  owning 
his  principles  while  he  served  a  King." 

But  did  his  opinions  affect  his  conduct  ？  Let 
history  again  answer.  He  preserved  his  fidelity  to 
his  unhappy  prince  to  the  very  】ast，  after  all  his 
fawning  courtiers  had  left  him  to  nis  enraged  sub- 
jects. He  stayed  with  him  while  a  prisoner  in  the 
Isle  of  Wight  ；  came  up  by  stealth  to  follow  the 
fortunes  of  his  monarch  and  master  ；  even  hid  him- 
seli  in  the  boot  of  the  coach  when  he  was  conveyed 
to  Windsor  ；  and  ending  as  he  began,  fell  into  his 
arms  and  fainted  on  the  scaffold. 

After  Charles'  aeath,  the  Oceana  was  written, 
and  as  if  it  were  written  from  justice  and  affection 
to  his  memory  ；  for  it  breathes  the  same  noble  and 
spirited  regard,  and  asserts  that  it  was  not  Charles 
that  brought  on  the  destruction  of  the  monarchy, 
but  the  feeble  and  ill-constituted  nature  of  monar- 
chy itself. 

But  the  book  was  a  flattery  to  Cromwell.  Once 
more  and  finally  let  history  decide.  The  Oceana 
was  seized  by  the  usurper  as  a iibel,  and  the  way  it 
was  recovered  is  remarkable.  I  mention  it  to  snow 
that  uromwell  was  a  wise  man  in  himself,  and 
knew  on  what  governments  must  stand  for  their 
support. 
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Harrington  waited  on  the  protector's  daughter 
to  beg  for  his  book,  which,  her  father  had  taken; 
and  on  entering  her  apartment,  snatched  up  her 
child  and  ran  away.  On  her  following  him  with 
surprise  and  terror,  he  turned  to  her  and  said,  "  I 
know  what  you  feel  as  a  mother  ；  feel  then  for  me  ； 
your  father  has  got  my  child  ；  ，，  meaning  the  Oce- 
ana. The  Oceana  was  afterward  restored  on  her 
petition  ；  Cromwell  answering  with  the  sagacity  of 
a  sound  politician,  "  Let  him  have  his  book  ；  if  my 
government  is  made  to  stand,  it  has  nothing  to  fear 
from  paper  shot."  He  said  true.  No  good  gov- 
ernment will  ever  be  battered  by  paper  sliot. 
Montesquieu  says,  that  "  In  a  free  nation,  it  mat- 
ters not  whether  individuals  reason  well  or  ill;  it 
is  sufficient  that  they  do  reason.  Truth  arises 
from  the  collision,  and  from  hence  springs  liberty, 
which  is  a  security  from  the  effect  of  reasoning." 
The  Attorney-General  has  read  extracts  from  Mr. 
Adams'  answer  to  this  book.  Let  others  write 
answers  to  it,  like  Mr.  Adams  ；  I  am  not  insisting 
upon  the  infallibility  of  Mr.  Paine's  doctrines  ；  if 
they  are  erroneous,  let  them  be  answered,  and  truth 
will  spring  from  the  collision. 

Milton  wisely  says,  that  a  disposition  in  a  nation 
to  this  species  of  controversy,  is  no  proof  of  sedi- 
tion or  degeneracy,  but  quite  the  reverse.  [I 
omitted  to  cite  the  passage  with,  the  others.]  In 
speaking  of  this  subject,  he  rises  into  that  inex- 


566 


MB.  EKSKINE's  speech 


pressibly  sublime  style  of  writing  wholly  peculiar 
to  himself.  He  was  indeed  np  plagiary  from  any- 
thing human  ；  be  looked  up  for  light  and  expres- 
sion, as  he  himself  wonderfully  describes  it,  by 
devout  prayer  to  that  great  Being,  who  is  the 
source  of  all  utterance  and  knowledge  ；  and  who 
sendeth  out  his  seraphim  with  the  hallowed  fire  of 
Lis  altar  to  touch  and  purify  the  lips  of  whom  he 
pleases.  "  When  the  cheerfulness  of  the  people," 
says  this  mighty  poet,  "  is  so  sprightly  as  that  it 
has  not  oii】y  wherewith  to  guard  well  its  own  free- 
dom and  safety,  but  to  spare,  and  to  bestow  upon 
the  soliaest  and  sublimest  points  of  controversy 
and  new  invention,  it  betokens  us  not  degenerated 
nor  drooping  to  a  fatal  decay,  but  casting  off  the 
old  and  wrinkled  skin  of  corruption  to  outlive 
these  pangs,  and  wax  young  again,  entering  the 
glorious  ways  of  truth  and  prosperous  virtue,  des- 
tined to  become  great  and  honorable  in  these  latter 
ages.  MethmKs  I  see,  in  ray  mind,  a  noble  and 
puissant  nation  rousing  herself  like  a  strong  man, 
after  sleep,  and  shaking  her  invincible  locks  ；  me- 
tliiiiKs  I  see  her  as  an  eagle  renewinsr  her  mighty 
youth,  and  kindling  her  undazzled  eyes  at  the  full 
mid-day  beam  ；  purging  and  unsealing  her  long- 
abused  sight  at  the  fountain  itself  oi  heavenly- 
radiance  ； while  the  whole  noise  of  timorous  and 
flocking  birds,  with  those  also  that  love  the  twi- 
ligrlit,  flutter  about,  amazed  at  what  she  means,  and 
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in  tlieir  emious  gabble  would  prognosticate  a  year 
of  sects  and  schisms." 

Gentlemen,  what  Milton  only  saw  in  his  mighty 
imagination,  I  see  in  fact  ；  what  he  expected,  but 
which  never  came  to  pass,  I  see  now  fulfilling  ；  me- 
thinks  I  see  this  noble  and  puissant  nation,  not  degen- 
erated and  drooping  to  a  fatal  decay,  but  casting 
ofi  the  wrinkled  skm  of  corruption«*to  put  on  again 
the  vigor  of  her  youth.  And  it  is  because  others 
as  well  as  myself  see  this,  that  we  have  all  this 
uproar.  France  and  its  constitution  are  the  mere 
pretences.  It  is  because  Britons  begin  to  recol- 
lect the  inheritance  of  their  own  constitution,  left 
them  by  their  ancestors  ；  it  is  because  they  are 
awakened  to  the  corruptions  which  have  fallen 
upon  its  most  valuable  parts,  that  forsooth  the 
nation  is  in  danger  of  being  destroyed  by  a 
single  pamphlet.  I  have  marked  the  course 
of  this  alarm  ；  it  began  with  the  renovation 
of  those  exertions  for  the  public,  which  the 
alarmists  themselves  had  originated  and  deserted  ； 
and  they  became  louder  and  louder  when  they  saw 
them  avowed  and  supported  by  my  admirable 
friend  Mr.  Fox  ；  the  most  eminently  honest  and 
enlightened  statesman  that  history  brings  us 
acquainted  with  ；  a  man  whom  to  name  is  to 
honor,  but  whom  in  attemptinsr  adequately  to  des- 
cribe, I  must  fly  to  Mr.  Burke,  my  constant  refuge 
when   eloquence  is  necessary  ；   a  man,  who,  to 
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relieve  the  sufferings  of  the  most  distant  nation, 
" put  to  the  hazard  his  ease,  his  security,  his  inter- 
est, his  power,  even  his  darling  popularity,  for  the 
benefit  of  a  people  whom  he  had  never  seen."  How 
much  more  then  for  the  inhabitants  of  his  native 
country!  yet  this  is  the  man  who  has  been  censured 
and  disavowed  in  the  manner ive  have  lately  seen. 

Gentlemen,  I  have  but  a  few  more  words  to 
trouble  you  with  ；  I  take  my  leave  of  you  with 
declaring,  that  all  this  freedom  which  I  have  been 
endeavoring  to  assert,  is  no  more  than  the  ancient 
freedom  which  belongs  to  our  own  "inbred  constitu- 
tion ； I  have  not  asked  you  to  acquit  Thomas 
Paine  upon  any  new  lights,  or  upon  any  principle 
but  that  of  the  law,  which  you  are  sworn  to 
administer  ；  my  great  object  has  been  to  inculcate 
that  wisdom  and  policy,  which  are  the  parents  of 
the  government  of  Great  Britain,  and  which  forbid 
this  jealous  eye  over  her  subjects  ；  on  the  contrary, 
they  cry  aloud  in  the  language  of  the  poet,  ad- 
verted to  by  Lord  Chatham  on  the  memorable 
subject  of  America,  unfortunately  without  eflfect ; 

•'  Be  to  their  faulta  a little  blind. 
Be  to  their  virtues  very  kind  ； 
Let  all  their  thoughts  be  unconfin'd, 
And  clap  your  padlock  on  the  mind." 

Engage  the  people  by  their  affections,  convince 
their  reason,  and  they  will  be  loyal  from  tbe  oniy 
principle  that  can  make  loyalty  sincere,  vigorous, 
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or  rational, a  conviction  that  it  is  their  truest  inter- 
est, and  that  their  government  is  for  their  good. 
Constraint  is  the  natural  parent  of  resistance,  and 
a  pregnant  proof,  that  reason  is  not  on  the  side  of 
those  who  use  it.  You  must  all  remember  Lucian's 
pleasant  story :  Jupiter  and  a  countryman  were 
walking  together,  conversing  with  great  freedom 
and  familiarity  upon  the  subject  of  heaven  and 
earth.  The  countryman  listened  with  attention 
and  acquiescence,  while  Jupiter  strove  only  to 
convince  him  ；  but  happening  to  hint  a  doubt, 
Jupiter  turned  hastily  round  and  threatened  him 
with  his  thunder.  "  Ah  ！  ah  ！，，  says  the  country- 
man, "now,  Jupiter,  I  know  that  you  are  wrong  ； 
you  are  always  wrong  when  you  appeal  to  your 
thunder." 

This  is  the  case  with  me,  I  can  reason  with  the 
people  of  England,  but  I  cannot  fight  against  the 
thunder  of  authority. 

Gentlemen,  this  is  my  defence  for  free  opinions. 
With  regard  to  myself,  I  am  and  always  have 
been,  obedient  and  aflfectionate  to  the  law;  to  that 
rule  of  action,  as  long  as  I  exist,  I  shall  ever  give 
my  voice  and  my  conduct  ；  but  I  shall  ever,  as  I 
have  done  to-day,  maintain  the  dignity  of  my  high 
profession,  and  perform,  as  I  understand  them,  all 
its  important  duties. 
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[Mr.  Attorney-General  arose  immediately  to  reply  to  Mr 
Erskine,  when  Mr.  Campbell,  the  foreman  of  the  jury,  said, 
" My  lord,  I  am  authorizad  by  the  jury,  to  inform  the  Attor- 
ney-General, that  a  reply  is  not  necessary  for  them,  unless 
the  Attorney-General  wishes  to  make  it,  or  your  lordship." 
Mr.  Attorney-General  sat  down,  and  the  jury  gave  in  their 
verdict guilty  J 
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or 
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Having  presented  Mr.  Erskine's  speech  iu  defence  of  the 
author  of  the  Age  of  Reason,  it  may  not  be  amiss  to  depart 
somewhat  from  strict  chronological  order,  and  present,  iu 
this  connection,  his  argument  five  years  later  upon  the  prose- 
cution of  the  publisher  of  the  same  book  whose  author  he  had 
formerly  defended.  Whatever  apparent  inconsistencies  are 
manifest  upon  a  comparison  of  these  two  speeches  may  per- 
haps be  reconciled  by  considering  the  former  as  the  effort  of 
an  advocate,  bound  to  use  his  best  endeavor  iu  behalf  of  his 
client,  while  the  latter  expresses  his  views  as  a'  man.  Iii this 
instance,  unlike  the  former,  the  prosecution  was  not  under- 
taken by  the  govern meut,  but  an  iudictment  was  preferred  by 
" The  Society  for  the  Suppression  of  Vice  and  Immorality  " 
against  a  poor  bookseller  named  Williams,  who  had  sold 
copies  of  the  obnoxious  work.  Mr.  Erskine  was  retained  on 
behalf  of  the  society,  as  counsel  for  the  prosecution.  This 
speech  was  first  printed  by  the  society,  and  attained  a  wide 
circulation,  much  to  Mr.  Erskiiie's  satisfaction,  since  he  re- 
garded it  as  one  of  his  best  efforts.  He  is  reported  to  have 
said,  "  I  would  rather  that  all  my  other  speeches  were  com- 
mitted to  the  flames,  or  in  any  manner  buried  iu  oblivion, 
than  that  a  single  page  of  it  should  be  lost ノ， 
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PUBLISHER  OF  THE  AGE  OF  REASON. 

Gentlemen  of  the  Jury  :  The  charge  of  blas- 
phemy, which  is  put  upon  the  record  against  the 
publisher  of  this  publication,  is  not  an  accusation 
of  the  servants  of  the  Crown,  but  comes  before  vou 

'  ft/ 

sanctioned  by  the  oaths  of  a  grand  jury  of  the 
country.  It  stood  for  trial  upon  a  former  day  ； 
but  it  happening,  as  it  frequently  does,  without 
any  imputation  upon  the  gentlemen  named  in  the 
panel,  that  a  sufficient  number  did  not  appear  to 
constitute  a  full  special  jury,  I  thought  it  my  duty 
to  withdraw  the  cause  from  trial,  till I  could  have 
the  opportunity  of  addressing  myself  to  you  who 
were  originally  appointed  to  try  it. 

I  pursued  this  course,  from  no  jealousy  of  the 
coin m on  juries  appointed  by  the  laws  for  the  ordi- 
nary service  of  the  court,  since  my  whole  life  has 
been  one  continued  experience  of  their  virtues  ； 
but  because  I  thought  it  of  great  importance  that 
those  who  were  to  decide  upon  a  cause  so  very 
momentous  to  the  public  should  have  the  highest 
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possible  qualifications  for  the  decision  ；  that  they 
should  not  only  be  men  capable  from  their  educa- 
tions of  forming  an  enlightened  judgment,  but  that 
their  situations  should  be  such  as  to  bring  them 
within  the  full  view  of  their  country,  to  which,  in 
character  and  in  estimation,  they,  were  in  their  own 
turns  to  be  responsible. 

Not  having  the  honor,  gentlemen,  to  be  sworn 
for  the  King  as  one  of  his  counsel,  it  has  fallen 
much  oftener  to  my  lot  to  defend  indictments  for 
libels  than  to  assist  in  the  prosecution  of  them  ； 
but  I  feel  no  embarrassment  from  that  m-ol lection. 
I  shall  not  be  found  to-day  to  express  a  sentiment, 
or  to  utter  an  expression,  inconsistent  with  those 
invaluable  principles  for  which  I  have  uniformly 
contended  m  the  defence  of  others.  Nothing  that 
I  have  ever  said,  either  professionally  or  personally, 
for  the  liberty  of  the  press,  do  I  mean  to-day  to 
contradict  or  counteract.  On  the  contrary,  I  desire 
to  preface  the  very  short  discourse  I  have  to  make 
to  you,  with  reminding  you  that  it  is  your  most 
solemn  duty  to  take  care  that  it  suffers  no  injury 
in  your  hnnds.  A  free  and  unlicensed  press,  in  the 
just  and  legal  sense  of  the  expression,  has  led  to 
all  the  Dicssings  both  of  religion  and  government, 
which  Great  Britain  or  any  part  of  the  world  at 
this  moment  enjovs,  and  it  is  calculated  to  advance 
mankind  to  still  higher  degrees  of  civilization  and 
happiness.    But  this  freedom,  like  every  other, 
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must  be  limited  to  be  enjoyed,  and,  like  every 
human  advantage,  raay  be  defeated  by  its  abuse. 

Gentlemen,  the  defendant  stands  indicted  for 
having  published  this  book,  which  I  have  only  read 
from  the  obligations  of  professional  duty,  and 
which  I  rose  from  the  reading  of  with  astonishment 
and  disgust.  Standing  here  with  all  the  privileges 
belonging  to  the  highest  counsel  for  the  Crown,  I 
shall  be  entitled  to,  reply  to  any  defence  that  shall 
be  made  for  the  publication.  I  shall  wait  with 
patience  till I  hear  it. 

Indeed,  if  I  were  to  anticipate  the  defence  which 
I  hear  and  read  of,  it  would  be  defaming  by  antici- 
pation the  learned  counsel  who  is  to  make  it  ；  since 
if  I  am  to  collect  it,  from  a  formal  notice  given  to 
the  prosecutors  in  the  course  of  the  proceedings,  I 
have  to  expect,  that,  instead  of  a  defence  conducted 
according  to  the  rules  and  principles  of  English 
law,  the  foundation  of  all  our  laws,  and  the  sanc- 
tions of  all  justice,  are  to  be  struck  at  and  insulted. 
What  gives  the  court  its  jurisdiction  ？  What  but 
the  oath  which  his  lordship,  as  well  as  yourselves, 
has  sworn  upon  the  crospel  to  fulfil ？  Yet  in  the 
King's  court,  where  his  Majesty  is  himself  also 
sworn  to  administer  the  justice  of  England ― in  the 
ivmg's  court  一  who  receives  his  higli  authority 
under  a  solemn  oath  'to  maintain  the  Christian 
religion,  as  it  is  promulsrated  by  God  in  the  holy 
scriptures,  I  am  nevertheless  called  upon  as  counsel 
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for  the  prosecution  to  "  produce  a  certain  book 
described  in  the  indictment  to  be  the  Holy  Bible." 
No  man  deserves  to  be  upon  the  rolls,  who  has 
dared,  as  an  attorney  to  put  his  name  to  such  a 
notice.  It  is  an  insult  to  the  authority  and  dignity 
of  the  court  of  which  he  is  an  officer  ；  since  it  calls 
in  question  the  very  foundations  of  its  jurisdiction. 
If  this  is  to  be  the  spirit  and  temper  of  the  defence  ; 
II,  as  I  collect  from  that  array  of  books  which 
are  spread  upon  the  benches  behind  me,  this  pub- 
lication is  to  be  vindicated  by  an  attack  of  all  the 
truths  which  the  Christian  religion  promulgates  to 
mankind,  let  it  be  remembered  that  such  an  argu- 
ment was  neither  suggested  nor  justified  by  any 
thing  said  by  me  on  the  part  of  the  prosecution. 

In  this  stajre  of  the  proceedings,  I  shall  call  for 
reverence  to  the  sacred  scriptures,  not  from  their 
merits,  iinbouiicled  as  they  are,  but  from  their 
authority  in  a  Christian  country  ；  not  from  the  obli- 
gations of  conscience,  but  from  the  rules  of  law. 
For  my  own  part,  gentlemen,  I  have  been  ever 
deeply  devoted  to  the  truths  of  Christianity;  and 
my  firm  belief  in  the  holy  gospel  is  by  no  means 
OAvinir  to  the  prejudices  of  education,  though  I  was 
religiously  educated  by  the  best  of  parents,  but 
has  arisen  from  the  fullest  and  most  continued  re- 
flections of  my  riper  years  and  understanding.  It 
forms  at  this  moment  the  great  consolation  of  a 
life,  which,  as  a  shadow,  passeth  away  ；  and  with- 
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out  it,  I  should  consider  my  long  course  of  health 
and  prosperity,  too  long  perhaps,  and  too  uninter- 
rupted to  be  good  for  any  man,  only  as  the  dust  . 
which  the  wind  scatters,  and  rather  as  a  snare  than 
as  a  blessing. 

. Much,  however,  as  I  wish  to  support  the  author- 
ity of  scripture  from  a  reasonable  consideration  of 
it,  I  shall  repress  that  subject  for  the  present.  But 
if  the  defence,  as  I  have  suspected,  shall  bring 
them  at  all  into  argument  or  question,  I  must  then  、 
fulfil a  duty  which  I  owe  not  only  to  the  court,  as 
counsel  for  the  prosecution,  but  to  the  public,  and 
to  the  world,  to  state  what  I  feel  and  know  con- 
cerning the  evidences  of  that  religion,  which  is 
denied  without  bemg  examined,  and  reviled  without 
being  understood. 

I  am  well  aware  that  by  the  coraniunications  of 
a  free  press,  all  the  errors  of  mankind,  from  age 
to  age,  have  been  dissipated  and  dispelled  ；  and  I 
recollect  that  the  world,  under  the  banners  of 
reformed  Christianity,  has  struggled  through  perse- 
cution to  the  noble  eminence  on  which  it  stands  at 
this  moment,  .shedding  the  blessings  of  humanity 
and  science  upon  the  nations  of  the  earth. 

It  may  be  asked,  then,  by  what  means  the  refor- 
mation would  have  been  effected,  if  the  books  of 
the  reformers  had  been  suppressed,  and  the  errors 
of  now  exploded  superstitions  had  been  supported 
by  the  terrors  of  an  unreformed  state  ？  or  how, 
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/J  11 J  on  such  principles,  any  reformation,  civil  or 
religious,  can  in  future  be  effected  ？  The  solution 
is  easy :  Let  us  examine  what  are  the  genuine 
principles  of  the  liberty  of  the  press,  as  they  regard 
writings  upon  general  subjects,  unconnected  with 
the  personal  reputations  of  private  men,  which  are 
wholly  foreign  to.  the  present  inquiry.  They  are 
full  of  simplicity,  and  are  brought  as  near  per- 
fection, by  the  law  of  England,  as,  perhaps,  is 
attainable  by  any  of  the  frail  institutions  of  man- 
kind. 

Although  every  community  must  establish  su- 
preme authorities,  founded  upon  fixed  principles, 
and  must  give  high  powers  to  magistrates  to  ad- 
minister laws  for  the  preservation  of  government, 
and  for  the  security  of  thosfi  who  are  to  be  pro- 
tected by  it;  yet  as  infallibility  and  perfection 
belong  neither  to  human  individuals  nor  to  human 
establishments,  it  ought  to  be  the  policy  of  all  free 
nations,  as  it  is  most  peculiarly  the  principle  of 
our  own,  to  permit  the  most  unbounded  freedom 
of  cliv^cussion,  even  to  the  detection  of  errors  in  the 
constitution  of  the  very  government  itself  ；  so  as 
that  common  decorum  is  observed,  which  every 
state  must  exact  from  its  subjects,  and  which 
imposes  no  restraint  upon  any  intellectual  composi- 
tion, lairly,  honestly,  and  decently  addressed  to  the 
consciences  and  understandiners  of  men.   Upon  this 

principle  I  have  an  unquestionable  right,  a  riirlit 
37 
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which  the  best  .subjects  have  exercised,  to  examine 
the  principles  and  structure  of  the  constitution, 
and  by  fair,  manly  reasoning,  to  question  the  prac- 
tice of  its  administrators.  I  have  a  right  to  con- 
sider and  to  point  out  errors  in  the  one  or  in  the 
other  ；  and  not  merely  to  reason  upon  their  exist- 
ence, but  to  consider  the  means  of  their  reforma- 
tion. 

By  such  free,  well-intentioned,  modest,  and  dig- 
nified communication  of  sentiments  and  opinions, 
all  nations  have  been  gradually  improved,  and 
milder  laws  and  purer  religions  have  been  estab- 
lished. The  same  principles  which  vindicate  civil 
controversies,  honestly  directed,  extend  their  pro- 
tection to  the  sharpest  contentions  on  the  subject 
of  religious  faiths.  This  rational  and  legal  course 
of  improvement  was  recognized  and  ratified  by 
Lord  Kenyon  as  the  law  of  England,  in  a late  trial 
at  Guildhall,  where  lie  looked  back  with  gratitude 
to  the  labors  of  the  reformers,  as  the  fountains  of 
our  religious  emancipation,  and  of  the  civil  bless- 
ings that  followed  in  their  train.  The  English  con- 
stitution, indeed,  does  not  stop  short  in  the  tolera- 
tion of  religious  opinions,  but  liberally  extends  it 
to  practice.  It  permits  every  man,  even  publicly, 
to  worship  God  according  to  his  own  conscience, 
though  in  marked  dissent  from  the  national  estab- 
lishment, so  as  he  professes  the  general  faith,  which 
is  the  sanction  of  all  our  moral  duties,  and  the  only 
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pledge  of  our  submission  to  the  system  which  con- 
stitutes the  Btate. 

Is  not  this  freedom  of  controversy,  and  freedom 
of  worship,  sufficient  .01 all  the  purposes  of  human 
happiness  and  improvement  f  Can  it  be  necessary 
for  either,  that  the  law  should  hold  out  indemnity 
to  those  who  wholly  abjure  and  revile  the  govern- 
ment of  their  country,  or  the  religion  on  which  it 
rests  for  its  foundation  ？  I  expect  to  hear  in 
answer  to  what  I  am  now  saying,  much  that  will 
offend  me.  My  learned  friend,  from  the  difficulties 
of  his  situation,  、vmch  I  know,  from  experience, 
bow  to  feel  for  very  sincerely,  may  be  driven  to 
advance  propositions  which  it  may  be  my  duty, 
with  much  freedom,  to  reply  to  ；  and  the  law  will 
sanction  that  freedom.  But  will  not  the  ends  of 
justice  be  completely  answered  by  my  exercise  of 
that  right,  in  terms  that  are  decent,  and  calculated 
to  expose  its  defects  ？  Or  will  my  argument  suffer, 
or  will  public  justice  be  impeded,  because  neither 
private  honor  and  justice,  nor  public  decorum, 
would  endure  my  telling  ray  very  learned  friend, 
because  I  differ  from  him  in  opinion,  that  he  is  a 
fool, a liar,  and  a  scoundrel,  in  the  face  of  the 
court?  This  is  just  the  distinction  between  a  book 
of  free  legal  controversy,  and  the  book  which  I  am 
arraigning  before  you.  Every  man  has  a  right  to 
investigate,  with  decency,  controversial  points  of 
the  Cliristian  religion;  but  no  man,  consistently 
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with  a law  which  only  exists  under  its  sanctions, 
has  a  right  to  deny  its  very  existence,  and  to  pour 
forth  such  shocking  and  insulting  invectives,  as  the 
lowest  establishments  in  th*^  gradation  of  civil 
authority  ought  not  to  1)。  subjected  to,  and  which 
soon  would  be  borne  down  by  insolence  and  diso- 
bedience, if  they  were. 

The  same  principle  pervades  the  whole  system 
of  the  law,  not  merely  in  its  abstract  theory,  but 
in  its  daily  and  most  applauded  practice.  The 
intercourse  between  the  sexes,  which,  properly 
regulated,  not  only  continues,  but  humanizes  and 
adorns  our  natures,  is  the  foundation  of  all  the 
thousand  romances,  plays,  and  novels,  which  are 
in  the  hands  of  everybody.  Some  of  them  lead 
to  the  confirmation  of  every  virtuous  principle  ； 
others,  though  with  the  same  profession,  address 
the  imagination  in  a  manner  to  lead  the  passions 
into  dangerous  excesses  ；  but  thougn  the  law  does 
not  nicely  discriminate  the  various  shades  which 
distinguish  such  works  from  one  another,  so  as  to 
suffer  many  to  pass,  through  its  liberal  spirit,  that 
upon  principle  ought  to  be  suppressed,  would  it, 
or  does  it  tolerate,  or  does  any  decent  man  contend 
that  it  ought  to  pass  by  unpunished,  libels  of  the 
most  shameless  obscenity,  manifestly  pointed  to 
debauch  innocence,  and  to  blast  and  poison  the 
morals  of  the  rising  generation  ？  This  is  only 
another  illustration  to   demonstrate  the  obvious 
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distinction  between  the  work  of  an  author  who 
fairly  exercises  the  powers  of  his  mind,  in  investi- 
gating the  religion  or  government  of  any  country, 
and  him  who  attacks  the  rational  existence  of 
every  religion  or  government,  and  brands  with 
absurdity  and  folly  the  state  which  sanctions,  and 
the  obedient  tools  who  cherish  the  delusion.  But 
this  publication  appears  to  me  to  be  as  cruel  and 
mischievous  in  its  effects,  as  it  is  manifestly  illegal 
in  its  principles  ；  because  it  strikes  at  the  best 一 
sometimes,  alas  ！  the  only  refuge  and  consolation 
amidst  the  distresses  and  afflictions  of  the  world. 
The  poor  and  humble,  whom  it  affects  to  pity,  may 
be  stabbed  to  the  heart  by  it.  They  have  more 
occasion  for  firm  hopes  beyond  the  grave,  than  the 
rich  and  prosperous,  who  have  other  comforts  to 
render  life  delightful. I  caii  conceive  a  distressed 
but  virtuous  man,  surrounded  by  his  children,  look- 
ing up  to  hira  for  bread  when  he  has  none  to  give 
them;  sinking  under  the  last  day's  labor,  and  une- 
qual to  the  next,  yet  still,  supported  by  conndeiice, 
in  the  hour  when  all  tears  shall  be  wiped  from  the 
eyes  of  affliction,  bearing  the  burden  laid  upon  him 
by  a  mysterious  Providence  which  he  adores,  and 
anticipating  with  exultation  the  revealed  promises 
of  his  Creator,  when  he  shall  be  greater  than  the 
irreatest,  and  happier  than  the  happiest  of  man- 
kind. What  a  change  in  such  a  mind  might  be 
wrought  by  such  a  merciless  publication  ！  Gentle- 
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men,  whether  these  remarks  are  the  overcharge に】 
declamations  of  an  accusing  counsel,  or  the  just 
reflections  of  a  man  anxious  for  the  public  happi- 
ness, which  is  best  secured  by  the  morals  of  a 
nation,  will  be  soon  settled  by  an  appeal  to  the 
passages  in  the  work,  that  are  selected  by  the 
indictment  for  your  consideration  and  judgment. 
You  are  at  liberty  to  connect  them  with  every 
context  and  sequel,  and  to  bestow  upon  them  the 
mildest  interpretation.  [Here  Mr.  Erskine  read 
and  commented  upon  several  of  the  selected  pas- 
sages, and  then  proceeded  as  follows :] 

Gentlemen,  it  would  be  useless  and  disgusting 
to  enumerate  the  other  passages  within  the  scope 
of  the  indictment.  How  any  man  can  rationally 
vindicate  the  publication  of  such  a  book,  in  a 
country  where  the  Christian  religion  is  the  very 
foundation  of  the  law  of  the  land,  I  am  totally  at  a 
loss  to  conceive,  and  have  no  ideas  for  the  discus- 
sion of.  How  is  a  tribunal,  whose  whole  jurisdic- 
tion is  founded  upon  the  solemn  belief  and  practice 
of  what  is  here  denied  as  falsehood,  and  reprobated 
as  impiety,  to  deal  with  such  an  anomalous  de- 
fence ？  Upon  what  principle  is  it  even  offered 
to  the  court,  whose  authority  is  contemned  and 
mocked  at  ？  If  the  religion  proposed  to  be  called 
in  question,  is  not  previously  adopted  in  belief  and 
solemnly  acted  upon,  what  authority  has  the  court 
to  pass  any  judgment  at  all  of  acquittal  or  con- 
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demnation  ？  Why  am  I  now,  or  upon  any  other 
occasion,  to  submit  to  his  Joraship's  authority  ？ 
Why  am  I  now,  or  at  any  time,  to  address  twelve 
of  my  equals,  as  I  am  now  addressing  you,  with 
reverence  and  submission  ？  Under  what  sanction 
are  the  witnesses  to  give  their  evidence,  without 
which  there  can  be  no  trial ？  Under  what  obliga- 
tions can  I  call  upon  you,  the  jury  representing 
your  country,  to  administer  justice  ？  Surely  npon 
no  other  than  that  you  are  sworn  to  administer  it 
under  the  oaths  vou  have  taken.  The  whole  judi- 
cial fabric,  from  the  King's  sovereign  authority  to 
the  lowest  office  of  magistracy,  has  no  other  foun- 
dation. The  whole  is  built,  both  in  form  and 
substance,  upon  the  same  oath  of  every  one  of  its 
ministers  to  do  justice,  as  God  shall  help  them 
hereafter.  What  God  ？  And  what  hereafter  ？ 
That  God,  undoubtedly,  who  has  commanded 
kinsrs  to  rule,  and  judges  to  decree  justice  ；  who 
luis  said  to  witnesses,  not  only  by  the  voice  of 
nature,  but  in  revealed  commandments,  "thou 
shalt  not  bear  false  testimony  against  thy  neigh- 
bor ；" and  who  has  enforced  obedience  to  them  by 
the  revelation  of  the  unutterable  blessings  which 
shall  attend  their  observance,  and  the  awful  punish- 
ments which  shall  await  upon  their  transgression. 

But  it  seems  this  is  an  age  of  reason,  and  the 
time  and  the  person  are  at  last  arrived  that  are 
to  dissipate  the  errors  which  have  overspread  the 
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past  generations  of  ignorance.  The  believers  in 
Christianity  are  many,  but  it  belongs  to  the  few 
that  are  wise  to  correct  their  creuulity.  Belief  is 
an  act  of  reason,  and  superior  reason  may,  there- 
fore, dictate  to  the  weak.  In  running  the  mind 
over  the  long  list  of  sincere  and  devout  Christians, 
I  cannot  help  lamenting  that  Newton  had  not 
lived  to  this  day,  to  have  had  his  shallowness  filled 
up  with  this  new  flood  of  light.  But  the  subject 
is  too  awful  for  irony.  I  will  speak  plainly  ami 
directly.  Newton  was  a  Christian  ！  Newton,  whose 
mind  burst  forth  from  the  fetters  fastened  by  na- 
ture upon  our  finite  conceptions  ；  Newton,  whoso 
science  was  truth,  and  the  foundation  of  whose 
knowledge  of  it  was  philosophy  ；  not  those  vision- 
ary and  arrogant  presumptions  which  too  often 
usurp  its  name,  but  philosophy  resting  upon  the 
basis  of  mathematics,  which,  like  figures,  cannot 
lie  ；  Newton,  who  carried  the  line  and  rule  to  the 
uttermost  barriers  of  creation,  and  explored  the 
principles  by  which  all  created  matter  exists,  and 
is  held  together.  But  this  extraordinary  man,  in 
the  mighty  reach  of  his  mind,  overlooked,  perhaps, 
the  errors  which  a  minuter  investieration  of  the 
created  things  on  this  earth  might  have  taught 
him.  What  shall  then  be  said  of  Mr.  Boyle,  who 
looked  into  the  organic  structure  of  all  matter, 
even  to  the  inanimate  substances  which  the  foot 
treads  upon?    Such  a  man  may'  be  supposed  to 
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have  been  equally  qualified  with  Mr.  Paine  to  look 
up  through  nature  to  nature's  God;  yet  the  result 
of  all  his  contemplations  was  the  most  confirmed 
and  devout  belief  in  all  which  the  other  holds  in 
contempt,  as  despicable  and  drivelling  superstition. 
But  this  error  might,  perhaps,  arise  from  a  want 
of  clue  attention  to  the  foundations  of  liuinaii  judg- 
ment, and  the  structure  of  that  understaDcling 
which  God  has  give  a  us  for  the  investigation  of 
truth.  Let  that  question  be  answered  by  Mr. 
Locke,  who  to  the  highest  pitch  of  devotion  and 
adoration  was  a  Christian  ；  Mr.  Locke,  whose  office 
was  to  detect  the  errors  of  thinking,  by  going  up 
to  the  very  fountains  of  thought,  and  to  direct  into 
the  proper  track  of  reasoninsr  the  devious  mind  of 
man,  by  showing  him  its  whole  process,  from  the 
first  perceptions  of  sense  to  the  last  conclusions  of 
ratiocination  ；  putting  a  rein  upon  false  opinion,  by 
practical  rules  for  the  conduct  of  human  judgment. 

But  these  men,  it  may  be  said,  were  only  deep 
thinkers,  and  lived  in  their  closets,  unaccuBtoined 
to  the  traffic  of  the  world,  and  to  the  】aws  which 
practically  regulate  mankind.  Gentlemen,  in  the 
place  where  we  now  sit  to  administer  the  justice 
of  tliis  great  country,  tlie  never-to-be-forgotten  Sir 
Ma  the  w  Hale  presided  ；  whose  faith  in  Christi- 
anity is  an  exalted  commentary  upon  its  truth  and 
mis()n，  and  whose  life  was  a  glorious  example  of 
its  fruits  ；   whose  justice,  drawn,  from  the  pure 
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fountain  of  tlie  Christian  dispensation,  will  be,  in 
all  ages,  a  subject  of  the  highest  reverence  and 
admiration.  But  it  is  said  by  the  author,  that  the 
Christian  fable  is  but  the  tale  of  the  more  ancient 
superstitions  of  the  world,  and  may  be  easily  de- 
tected by  a  proper  understanding  of  the  mytholo- 
gies of  the  heathens.  Did  Milton  understand  thoso 
mythologies  ？  Was  he  less  versed  than  Mr.  Paine 
in  the  superstitious  of  the  world  ？  No  ；  they  were 
the  subject  of  his  immortal  song  ；  and,  though  shut 
out  from  all  recurrence  to  them,  he  poured  them 
forth  from  the  stores  of  a  memory  rich  with  all 
that  man  ever  knew,  and  laid  them  in  their  order 
as  the  illustration  of  real  and  exalted  faith,  the 
unquestionable  source  of  that  fervid  genius  which 
lias  cast  a  kind  of  shade  upon  most  of  the  other 
works  of  man : 

He  passed  the  flaming  bounds  of  place  and  time : 
The  living  throne,  the  sappUIre  blaze. 
Where  angels  tremble  wliile  they  gaze, 
He  saw,  bur,  blasted  with  excess  of  light, 
Clos'd  his  eyQ3  in  ondless  night. 

But  it  was  the  light  of  tlie  body  only  that  was 
extinguished :  "  The  celestial  lisrht  shone  inward, 
and  enabled  him  to  justify  the  ways  of  God  to 
man."  The  result  of  bis  thinking  was  neverthe- 
less not  quite  the  same  as  the  author's  before  us. 
The  mysterious  incarnation  of  our  blessed  Saviour, 
which  this  work  blasphemes  in  words  so  wholly 
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unfit  for  the  mouth  of  a  Christian,  or  for  the  ear 
of  a  court  of  justice,  that  I  dare  not,  and  will  not, 
give  them  utterance,  Milton  made  the  grand  con- 
clusion of  his  Paradise  Lost,  the  rest  from  his 
finished  labors,  and  the  ultimate  hope,  expectation, 
and  glory  oi  the  world. 

A  virgin  Is-his  mother,  but  his  sire, 

The  power  of  the  Most  High  ； ― he  shall  ascend 

The  throne  hereditary,  and  bound  his  reign 

AVith  earth's  wide  bounds,  his  glory  with  the  heavena. 

The  immortal  poet  having  tliu§  put  into  the 
mouth  of  the  angel  the  prophecy  of  man's  redemp- 
tion, follows  it  with  that  solemn  and  beautiful 
admonition,  addressed  in  the  poem  to  our  great 
first  parent,  but  intended  as  an  address  to  his 
posterity  through  all  generations : 

This  having  learn' d,  thou  hast  attained  the  sum 
Of  wisdom  ；  hope  no  higher,  though  all  the  stars 
Thou  knew' St  by  name,  and  all th*  ethereal  powers, 
All  secrets  of  the  deep,  all  nature's  works. 
Or  works  of  God  in  Heaven,  air,  earth,  or  sea, 
And  all  the  riches  of  this  world  enjoy' dst, 
And  all  the  rule,  one  empire  ；  only  add 
Deeds  to  thy  knowled^  answerable,  add  fnilh, 
Add  virtue,  patience,  teniperance,  add  love, 
By  name  to  come  call'd  charity,  the  soul 
Of  all  the  rest  ；  then  wilt  thou  not  be  loth 
To  leave  this  paradise,  but  shalt  possess 
A  paradise  witliin  thee,  liaDpier  far. 

Thus  you  find  all  that  is  great,  or  wise,  or 
ppleiiclid,  or  illustrious,  amongst  created  things  ； 
all  the  minds  gifted  beyond  ordinary  nature,  if  nor. 
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inspired  by  its  universal  author  for  the  advance- 
ment and  dignity  of  the  world,  though  divided  by 
distant  ages,  and  by  clashing  opinions,  yet  joining 
as  it  were  in  one  sublime  chorus,  to  celebrate  the 
truths  of  Christianity  ； laying  upon  its  holy  altars 
the  never-fading  offerings  of  their  immortal  wisdom. 

Against  all  this  concurring  testimony,  we  find 
suddenly,  from  the  author  of  this  book,  that  the 
Bible  teaches  nothing  but  "lies,  obscenity,  cruelty, 
and  injustice."  Had  he  ever  read  our  Saviour's 
sermon  on  the  Mount,  in  which  the  great  princi- 
ples of  our  faith  and  duty  are  summed  up  ？  Let 
us  all ， but  read  and  practice ii,  and  lies,  obscenity, 
cruelty,  and  injustice,  and  all  human  wickedness, 
will  be  banished  from  the  world  ！ 

Gentlemen,  there  is  but  one  consideration  more, 
which  I  cannot  possibly  omit,  because  I  confess  it 
affects  me  very  deeply.  The  author  of  this  book 
has  written  largely  on  public  liberty  and  govern- 
ment ； and  this  last  performance,  which  I  am  now 
prosecuting,  has,  on  that  account,  been  more 
widely  circulated,  and  principally  among  those 
who  attached  themselves  from  principle  to  his 
former  works.  This  circumstance  renders  a  public 
attack  upon  all  revealed  religion  from  such  a 
writer  infinitely  more  dangerous.  The  religious 
and  moral  sense  of  the  people  of  Ureat  Britain  is 
the  great  anchor,  which  alone  can  hold  the  vessel 
ot  the  state  amidst  the  storms  which  agitate  the 


ON  PROSECUTION  OF  WILLIAMS.  589 


world  ；  and  if  the  mass  of  the  people  were  de- 
bauched from  the  princij^les  of  religion,  tlie  true 
basis  of  that  humanity,  charity,  and  benevolence, 
which  have  been  so  long  the  national  characteris- 
tic, instead  of  mixing  myself,  as  I  sometimes  have 
done,  in  political  reformations,  I  would  retire  to  the 
uttermost  corners  of  the  earth,  to  avoid  their  agita- 
tion ； and  would  bear,  not  only  the  imperfections 
and  abuses  complained  of  in  our  own  wise  establish- 
ment, but  even  the  worst  government  that  ever 
existed  in  the  world,  rather  than  go  to  the  work 
of  reformation  with  a  multitude  set  free  from  till 
the  charities  of  Christianity,  who  had  no  other 
sense  of  God's  existence,  than  was  to  be  collected 
from  Mr.  Paine's  observations  of  nature,  which  the 
mass  of  mankind  have  no  leisure  to  contemplate, 
which  promises  no  future  rewards,  to  animate  the 
good  in  the  glorious  pursuit  of  human  happiness, 
nor  punishments  to  deter  the  wicked  from  destroy- 
ing it  even  in  its  birth.  The  people  of  England 
are  a  religious  people,  and,  with  the  blessing  of 
C5od,  so  far  as  it  is  in  my  power,  I  will  lend  my 
aid  to  keep  them  so. 

I  have  no  objections  to  the  most  extended  and 
free  discussions  upon  doctrinal  points  of  the  Chris- 
tian religion  ；  and  though  the  law  of  England  does 
not  permit  it,  I  do  not  dread  the  reasonings  of 
deists  against  the  existence  of  Christianity  itself, 
because,  as  was  said  by  its  divine  author,  if  it  be 
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of  God  it  will  stand.  An  intellectual  book,  how- 
ever erroneous,  addressed  to  the  intellectual  world 
upon  so  profound  and  complicated  a  subject,  can 
never  work  the  mischief  which  this  indictment  is 
calculated  to  repress.  Such  works  will  only  incite 
the  minds  of  men  enlightene^l  by  study,  to  a  closer 
investigation  of  a  subject  well  worthy  of  their 
deepest  and  continued  contemplation.  The  powers 
of  the  mind  are  given  for  human  improvement  in 
the  progress  of  human  existence.  The  change? 
produced  by  such  reciprocations  of  lights  and  intel- 
ligences are  certain  in  their  progression,  and  make 
their  way  imperceptibly,  by  the  final  and  irresisti- 
ble power  of  truth.  If  Christianity  be  founded  in 
falsehood,  let  us  become  deists  in  this  manner,  and 
I  am  conteiite 1. But  this  book  has  no  such  object, 
and  no  such  capacity  ；  it  presents  no  arguments  to 
the  wise  and  enlightened;  on  the  contrary,  it 
treats  the  niith  and  opinions  of  the  wisest  with  the 
most  shocking  contempt,  and  stirs  up  men,  without 
the  advantages  of  learning,  or  sober  thinking,  to  a 
total  disbelief  of  everything  hitherto  held  sacred  ； 
and  consequently  to  a  rejection  of  all  the  laws  and 
ordinances  of  the  state,  which  stand  only  upon  the 
assumption  of  th?ir  truth. 

Gentlemen,  I  cannot  conclude  without  expressing 
the  deepest  regret  at  all  attacks  upon  the  Christian 
religion  by  authors  who  profess  to  promote  the 
civil  liberties  of  the  world.    For  under  what  other 
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auspices  than  Christianity  have  the  lost  and  sub- 
verted liberties  of  mankind  in  former  ages  been 
re-asserted  ？  "  By  what  zeal,  but  the  warm  zeal  of 
devout  Christians,  have  English  liberties  been 
redeemed  and  consecrated  ？  Under  what  other 
sanctions,  even  in  our  own  clays,  have  liberty  and 
happiness  been  spreading  to  the  uttermost  corners 
of  the  earth  ？  What  work  of  civilization,  what 
commonwealth  of  greatness,  has  this  bald  religion 
of  nature  ever  established  ？  We  see,  on  the  con- 
trary, the  nations  that  have  no  other  light  than 
that  of  nature  to  direct  them,  sunk  in  barbarism, 
or  slaves  to  arbitrary  governments  ；  whilst,  under 
the  Christian  dispensation,  the  great  career  of  the 
world  has  been  slowly,  but  clearly  advancing, 
lighter  at  every  step,  from  the  encouraging  prophe- 
cies of  the  gospel,  and  leading,  I  trust  in  the  end, 
to  universal  and  eternal  happiness.  Each  genera- 
tion of  mankind  can  see  but  a  few  revolving  links 
of  this  mighty  ana  mysterious  chain  ；  but  by  doing 
our  several  duties  m  our  allotted  stations,  we  are 
sure  that  we  are  fulfilling  the  purposes  of  our 
existence.    You,  I  trust,  will  fulfil  yours  this  day. 


At  the  conclusion  of  the  trial,  the  jury,  without  hesitation, 
immediately  found  a  verdict  of  "guilty."  At  the  following 
term,  Mr.  Erskine  moved  for  judgment,  and  the  defendant 
was  committed  while  the  judges  took  the  matter  'inder  advise- 
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nient.  Their  decision,  when  rendered,  was  to  the  effect  tlmt 
the  defendant  should  suffer  one  year's  imprisonment,  with  hanl 
labor.  Pending  the  decision  of  the  judges,  Mr.  Erskine  saw 
fit  to  decline  acting  longer  as  counsel  for  the  "  Society,"  and 
1 で turned  his  retainer. 

The  reasons  influencing  him  in  the  adoption  of  this  some- 
what siugular  course,  were  never  fully  understood  until  le- 
veiiled  many  years  after  by  Lord  Erskine  himseli  in  a letter 
to  the  editor  of  the  State  Trials.  Though  somewhat  foreign 
to  the  purpose  of  the  present  work,  tbe  editor  has  thought  it 
fitting  to  insert  these  reasons  here,  as  illustrating  the  kindly 
nature  of  the  man  not  less  than  the  real  motive  for  abandon- 
iug  his  brief.  Under  date  of  February,  9, 1819,  he  writes  as 
follows : 

" Having  convicted  Williams,  as  will  appear  by  your  re- 
l>ort  of  his  trial,  and  before  he  had  notice  to  attend  the  court 
to  receive  judgment,  I  happened  to  pass  one  day  through  the 
Old  Turnstile,  from  Hoi  born,  in  my  way  to  Lincoln's  Inn 
fields,  when  in  the  narrowest  part  oi it  I  felt  something  pull- 
ing me  by  the  coat.  On  turning  round  I  saw  a  woman  at  my 
feet,  bathed  in  tears,  and  emaciated  with  disease  and  sorrow, 
who  continued  almost  to  drag  me  into  a  miserable  hovel iu 
the  passage,  where  I  fouud  she  was  attending  upon  two  or 
three  unhappy  children  in  the  confluent  small-pox,  and  in  the 
small  apartment,  not  above  ten  or  twelve  feet  square,  the 
wretched  man  whom  I  had  convicted  was  sewing  up  little  re- 
ligious tracts,  which  had  been  his  principal  employment  in 
his  trade  ；  and i was  fully  convinced  that  his  poverty,  and 
not  his  will,  had  led  to  the  publication  of  his  infamous  book, 
as,  without  any  kind  of  stipulation  on  my  part,  he  voluntarily 
and  eagerly  engaged  to  find  out  nil  the  copies  in  circulation, 
and  to  bring  them  to  me  to  be  destroyed.  I  was  most  deeply 
affected  with  what  I  had  seen  ；  aud  feeling  the  strongest  im- 
pression that  he  offered  a  happy  opportunity  to  the  prosecu- 
tors of  vindicating  and  rendering  universally  popular  the 
cause  in  wbicn  they  had  succeeded,  I  wrote  my  opinion  to  that 
effect,  observing  [if  I  well  remember/  that  mercy  being  the 
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grand  characteristic  of  the  Christian  religion,  which  had  been 
defamed  and  insulted,  it  might  be  here  exercised  not  only 
safely,  but  more  usefully  to  the  objects  of  the  prosecution, 
than  by  the  most  severe  judgment,  which  must  be  atteiuie(i 
with  the  ruin  of  this  helpless  family.    My  advice  was  mcwt 
respectfully  received  by  the  Society,  aud  'I  have  uo  doubt 
honestly  rejected  because  that  most  excellent  prelate,  Bishop 
Porteus,  and  many  other  honorable  persons  concurred  in  re- 
jecting it  ；  but  I  had  still a  duty  of  ray  own  to  perform,  con- 
sidering niysL'lf  not  as  counsel  for  the  Society,  but  lor  the 
Crown.    It*  I  had  beeu  engaged  for  all  or  any  of  the  indi- 
viduals composing  it,  prosecuting  by  iudictinent  for  any  per- 
sonal injury  punishable  by  indictment,  aud  had  convicted  a 
(lelendant,  I  must  have  implicitly  followed  my  instructions, 
however  inconsistent  with  ray  own  ideas  of  bumauity  and 
moderation  ；  because  every  man  who  is  injured  has  a  clear 
right  to  demand  the  highest  penalty  which  the  law  will  in- 
flict ； but  in  the  prcsjiit  instance  I  was  only  responsible  to  the 
Crown  for  niy  conduct.    Such  a  voluntary  Society,  however 
respectable  or  useful,  having  received  no  injury,  could  not 
erect  itself  into  a  cinftos  inorutn,  and  claim  a  right  to  dictate 
to  counsel  who  had  consented  to  be  employed  on  the  part  of 
the  King  for  the  ends  oi  justice  only.    Whether  I  was  right 
or  wroug, 丄 will  not  uudertuke  to  say,  but  I  am  most  decided- 
ly of  opinion  that  if  my  advice  had  been  followed,  aud  the 
repentant  publisher  had  lx»eii  made  the  willing  ingtrument  of 
otiermatizmg  and  suppressing  what  he  had  publwhed,  Paine，H 
Age  of  Kea-riou  would  never  again  have  been  printed  in 
Euglauil." 
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